341 Flower City Park

Rochester, New York 14615-3638

February 25, 2006

Raymond Andrews
Assistant Director of Code Development

NYS Department of State

Division of Code Enforcement and Administration
41 State Street

Albany, New York 12231
Re: City of Rochester Petition for More Restrictive Local Standard (Amending Chapter 90 of the Municipal Code With Respect To Lead-Based Paint Poisoning Prevention)
Mr. Andrews:

I am a licensed professional engineer, and I live and own property in Rochester, New York.  I write this letter in reference to the request of the City of Rochester for a More Restrictive Local Standard regarding the amendment to Article 90 of the Rochester Municipal Code (“Code”), which is scheduled to be heard by the State Fire Prevention and Building Code Council on March 15, 2006.
The request is brought under section 379 of the Executive Law, which states:
“Except in the case of factory manufactured homes, intended for use as one or two family dwelling units or multiple dwellings of not more than two stories in height, the legislative body of any local government may duly enact or adopt local laws or ordinances imposing higher or more restrictive standards for construction within the jurisdiction of such local government than are applicable generally to such local government in the uniform code.
*** “If the council finds that such higher or more restrictive standards are reasonably necessary because of special conditions prevailing within the local government and that such standards conform with accepted engineering and fire prevention practices and the purposes of this article, the council shall adopt such standards, in whole or part.”
I submit that the proposed ordinance fails to meet the standards of the Executive Law, as detailed below.

“More Restrictive Standards”

New York State Property Maintenance Code (PMCNYS) § 304.3 requires that “peeling, chipping, flaking, or abraded paint shall be repaired, removed or covered”.  With respect to owner-occupied homes, the proposed code requires nothing more, and thus is not more restrictive.  With respect to rented homes, however, the Code sets up two classes, based on the economic circumstances of the tenants, imposing different standards to each class.  The standards applied to both classes are more restrictive than the Uniform Code.
With respect to both classes, the proposed code requires periodic inspections for deteriorated paint.  In homes occupied by tenants who receive financial assistance from an “assisted housing program”, §90-56 then requires clearance under the standards of 24 CFR Part 35 – essencially, wipe sampling to detect lead dust.  In homes where the tenants do not receive government assistance, the code is far more restrictive, requiring “Certification by a lead-based paint inspector or risk assessor that all lead-based paint in the property has been identified and abated, or identified and interim controls implemented, and clearance has been achieved in accordance with standards found at 40 CFR §745.227(e)”.  This, in essence, requires an inspection as defined in 40 CFR § 745.227(b) and hazard reduction, but only in homes occupied by this class of tenants.
§90-55 overlays onto these classifications an additional classification with respect to one geographic area in the City.  In this area, left largely to be defined by the Mayor or his designee, testing will be required even in homes where no deteriorated paint is found and where no work of any kind is performed.
Clearly, these standards are more restrictive than the Uniform code.  PMCNYS §304.3 requires only that deteriorated paint be “repaired, removed or covered.”  In contrast, under §90-56 of the proposed code, “the violation may be removed only by” completion of the required clearance testing.  Thus, under the proposed code, the City of Rochester may continue to prosecute a violation of PMCNYS §304.3 even after the violation has been corrected as required by the Uniform Code.  Additionally, under §90-55, a “deteriorated paint violation” can be prosecuted even where no deteriorated paint is found, and thus no violation would exist under the Uniform Code.
“Construction Within the Jurisdiction”

§90-58 of the proposed code requires lead safe work practices for construction or remodeling in Rochester.  This requirement clearly relates to construction, as that term is defined in §372(4) of the Executive Law.  §§ 90-54 through 90-57 of the proposed code, however, extend farther, requiring inspections and testing in occupied dwellings at times when no construction is underway.  These sections are beyond the scope of the more restrictive standards authorized by Executive Law § 379.
The Legislature intentionally limited the authority of local governments to enact more restrictive standards, allowing such standards only with respect to construction.  Only in rare circumstances clearly delineated in the Executive Law has the Legislature required modifications to existing homes.  See e.g. Executive Law §378(5), requiring smoke detectors; §378(5-a), requiring carbon monoxide detectors.  In each case, the Legislature has carefully weighed the cost to owners of existing homes, requiring only modifications that are economically feasible.  In contrast, §90-51J of the City’s proposed code explicitly notes that it will cost the property owners of Rochester as much as five hundred and forty million dollars.
Generally, the Property Maintenance Code, as its title implies, concerns only the maintenance of property; it does not generally require changes to existing homes.  The Legislature clearly stated that this was not the intent of the Uniform Code.  As the Appellate Court noted in Rabinor v City of Ithaca Building Code of Appeals, 252 A.D.2d 290, 291 (3rd Dept. 1998), the Legislature wrote:

“Notwithstanding any other provisions of this act [L 1981, ch 707], the provisions of article eighteen of the Executive Law *** shall not be applicable to any building constructed or under construction prior to [January 1, 1984], until the legislature by law expressly provides for financial incentives and assistance for the implementation of such provisions and their applicability to such buildings *** (L 1981, ch 707, § 19).”

In Rabinor, the Codes Council had approved a local law requiring the addition of heat and smoke detectors in existing dwellings that were not required under the Uniform Code.  The Court noted that the stated purpose of the Uniform Code “was to ‘reconcile the myriad existing and potentially conflicting regulations which apply to different types of buildings and occupancies’ (Executive Law §371 [2] [b] [1]) by providing for the promulgation of a single, adequate, uniform, enforceable code (see, Executive Law §371 [1] [b]; [2] [b]).”  The Court held that the approval of the Codes Council could not require application of the local law to buildings constructed before the enactment of the Uniform Code in 1984.  The appellate Court wrote: "no municipality [is vested with] the power to supersede, void, repeal or make more or less restrictive any provisions of [Executive Law article 18] or of [the] rules or regulations made pursuant [thereto]" (Executive Law §379 [3]). Such prohibition, coupled with the express limiting language contained in the Laws of 1981 (ch 707), makes it abundantly clear that ordinance No. 95-1 may not be applied retroactively in an effort to encompass buildings that are beyond the reach of the Uniform Building Code.” 
Here, the ordinance proposed by Rochester applies only to buildings constructed prior to 1978, all of which are “beyond the reach of the Uniform Building Code.”  This ordinance does not relate to “construction within the jurisdiction”; rather it attempts to reach back and impose new standards to existing homes.  This request is beyond the authority given to municipalities under the Executive Law.
“Special Conditions Prevailing Within the Local Government”
The Codes Council may approve a more restrictive local standard only if it finds that “special conditions” in the petitioning municipality make a more restrictive standard “reasonably necessary” there, while such standard remains inapplicable to the remainder of New York.
Rochester’s ordinance quite admirably attempts to address the serious problem of childhood lead poisoning.  Rochester has shown no basis, however, to believe that “special conditions” in Rochester require different protections than the Uniform Code provides in other municipalities.  Lead is ubiquitous.  The State of New York has addressed this problem in Title X of the Public Health Law (§ 1370 et seq.).  The United States Environmental Protection Agency and the Department of Housing and Urban Development have addressed this problem in extensive regulations, some of which are referenced or copied in the proposed ordinance itself.  The United States Congress has addressed this serious issue in 42 U.S.C. Chapters 63 and 63A (§§ 4821 through 4856).  Lead is a nationwide problem.  There are no “special conditions” that render this problem unique or even different in Rochester.
Rochester cannot seriously suggest that the nervous system of a child in Rochester is affected by lead differently than the nervous system of a child in Syracuse, Binghamton, or Albany.  The Code itself notes that all homes constructed before 1978 are likely to contain lead based paint.  There is no reason to believe that this is a “special condition” in Rochester.

§90-62 of the proposed ordinance explicitly excludes all “single-family owner-occupied dwellings”, even those where children live, from the requirements of the ordinance.  In contrast, all rental properties are subject to the requirements, even if no children live there.  It cannot be seriously contended that a child in Rochester is more likely to be poisoned by the presence of lead in a home in Rochester where no children live than a child in Albany is to be poisoned by the presence of lead in a home in Albany where no children live.  Neither can Rochester seriously contend that whatever “special conditions” in Rochester make this ordinance “reasonably necessary” here somehow fail to apply to children whose parents own real estate.

Just last month, in Mackie v. State, No. PC05-5144 (R.I. Super. 01/10/2006), a Rhode Island Court held that the Rhode Island Lead Hazard Mitigation Act was irrational and unconstitutional because it excluded certain owner-occupied buildings from its provisions.  Responding to the State’s argument that owner-occupants were more likely to maintain their buildings free of lead-based paint hazards, the Court stated: “This anecdotal and baseless proposition apparently escaped members of Congress when they enacted the Residential Lead-based Paint Hazard Reduction Act of 1992, 42 USC 4851, et seq.”  The Court recognized that “the lungs and physical attributes of a child under six years of age living in a … building where the owner also resided on the premises were no different than the lungs and physical attributes of a child under six living in a … building with the owner off the premises.”
Of course, the constitutionality of this ordinance is not a question for the Codes Council.  But it is difficult to imagine a “special condition” that could “reasonably require” a law in Rochester that has no “plausible justification” anywhere else (Mackie, supra).

The Uniform Code draws no distinction between owner-occupied homes and rented homes, or between the homes of tenants who receive public assistance and the homes of those who do not.  Rochester’s request that the Council lend its imprimatur to such distinctions is completely unprecedented.

The Generic Environmental Impact Statement prepared for Rochester as part of the SEQRA review for this ordinance, at page D-3, notes that 5,680 children in Rochester were diagnosed with blood lead levels in excess of 10 micrograms per deciliter in 1994.  In 2004, that number had decreased to 900.  The recently released 2005 results (attached) show that this number decreased to 675, a year over year decrease of 25%, and a decrease of 82% from the 1994 value.  This excellent continuing trend weighs heavily against a finding that “special conditions” make the proposed more restrictive standards “reasonably necessary” in Rochester.

Exceptions in Executive Law § 379(1)

Executive Law §379(1) provides an explicit exception from the authority of local governments to enact more restrictive standards.  Such standards cannot affect “factory manufactured homes, intended for use as one or two family dwelling units or multiple dwellings of not more than two stories in height”.  The proposed ordinance, by its terms, imposes more restrictive standards on both these classes of buildings.  As such, it is beyond the authority of the municipality under the Executive Law.

“Accepted Engineering and Fire Prevention Practices”
The EPA regulations set out in 24 CFR part 35 provide standards and practices accepted nationwide in dealing with lead-based paint.  Rochester’s proposal deviates from those accepted practices in several respects, without any showing of “special conditions” that necessitate these deviations.
Code section 90-56 requires periodic dust wipe testing in occupied homes.  Imposing such a requirement in occupied homes is unprecedented and deviates from accepted practices.  24 CFR §35.1350(c) and Code §90-60D require, in identical words:

“After hazard reduction activities have been completed, the worksite shall be cleaned using cleaning methods, products and devices that are successful in cleaning up dust-lead hazards, such as a HEPA vacuum or other method of equivalent efficacy, and lead-specific detergents or equivalent.”

 24 CFR §1340 then requires clearance testing.  Paragraph 1340(a) defines “clearance following abatement”, requiring compliance with the standards of 40 CFR §745.227(e).  Subsection 1340(b) defines clearance “following activities other than abatement”, including “interim controls” or “rehabilitation”.  Different testing standards are defined following “abatement with containment between abated and unabated areas” (40 CFR § 745.227[e][8][v][A]), or following “abatement with no containment” (40 CFR § 745.227[e][8][v][B]).  Both apply only after post-abatement cleaning, as required by 40 CFR § 745.227(e)(8)(i, ii) and 24 CFR §35.1350(c).  Where testing reveals lead levels in excess of those permitted under 40 CFR § 745.227(e)(8)(viii), “the components represented by the failed sample shall be recleaned and retested” (§ 745.227[e][8][vii]).
The EPA guidelines thus recognize that the function of a clearance examination is to measure cleanliness following lead-based paint abatement or hazard reduction.  Code §90-55, in stark contrast, requires dust sampling as part of “all inspections” performed in the “target area” of the City.  Thus, for example, an inspection of a newly-installed chain link fence (see Code § 39-207B[6]) would require an inspection of the entire interior of the home for lead dust.  Dust sampling is also required every five years under Code §§ 90-16A(1)(e) and 90-16G(1) even in the absence of any construction.
Since these inspections do not follow “abatement” or any other “activity” defined in 24 CFR §1340, it is difficult to discern what testing would be required.  Sound engineering practices, however, dictate that it is simply impractical to perform such testing in occupied dwelling units.  Notably, 24 CFR §1345(a)(2) requires that occupants be relocated during these activities.  This affords the contractor performing abatement work the ability to maintain cleanliness while waiting for testing.  40 CFR § 745.227(e)(8)(iii) requires a contractor to bring a work area into compliance with these strict dust-level standards for only one hour prior to testing.  An ordinance that would declare a violation based on such levels and impose punishment on the property owner because the occupants fail to maintain such conditions at all times is based on a misunderstanding of accepted practices.
A recent study performed in Manhattan found that a glass plate, placed near a window in a building that was free of lead paint, would exceed the levels of lead permitted for floors under 40 CFR § 745.227(e)(8)(viii) within a few weeks, simply due to settling of airborne dust. A copy of this study is attached.
Code § 90-57D also deviates from accepted EPA standards, by imposing a dust-lead level of 400 micrograms per square foot for open porches.  EPA standards set no such levels for porches; indeed all exterior levels are measured in parts per million, not micrograms per square foot.  See e.g. 40 CFR § 745.227(h)(4).  As the New York study shows, lead deposition on a sheltered exterior surface near a lead-free building averaged over 33 micrograms per square foot per week.  This study clearly shows that testing on exterior surfaces would be meaningless due to dust present in the atmosphere.  A code that holds differently is not based on sound practices.
The EPA regulations require that testing be performed “in rooms, hallways or stairwells where one or more children, age 6 and under, are most likely to come in contact with dust” (40 CFR § 745.227[c][2][iv]).  Accepted practices, adopted uniformly by the EPA, recognize that children are best protected by testing in the homes where children live.  In contrast, over eighty percent of the buildings affected by Rochester’s ordinance are not homes to children at all, and over thirty percent of the children in Rochester live in homes not subject to the ordinance requirements.
Under §90-56B of the proposed ordinance, even after a surface has been certified not to contain lead-based paint, any subsequent inspection requires that the same surface be tested again.  There simply are no “special conditions” in Rochester that could cause paint, verified as latex on one inspection, to be transformed into lead-based paint at a later date.

In short, the proposed standards do not conform to accepted practices, and are ill-suited to the City’s admirable goal of protecting children from lead poisoning.
More Restrictive Standards Regarding Certificates of Occupancy

In New York, certificates of occupancy are required under the conditions defined in 19 N.Y.C.R.R. §1203.3(c):

Certificates of occupancy or certificates of compliance shall be required for all work for which a building permit is required … and for all buildings which are converted from one general occupancy classification to another…

Accordingly, Rochester’s Code requires a certificate of occupancy (C of O) for new construction.
  It also requires a C of O upon a change of use.
  However, Rochester’s Code then departs from the Uniform Code by declaring that the C of O “expires” after five years, rendering ownership of the building unlawful unless a new C of O is obtained.
  Under the proposed ordinance, a failure to pass a lead dust clearance examination would authorize city officials to “order occupants of the dwelling to vacate the dwelling” (Code §90-16A[2]).  This is a far more restrictive standard than required under 19 N.Y.C.R.R. §1203.3(c), and misunderstands the concept of a certificate of occupancy.  As New York courts have held,
“A certificate of occupancy is complementary to a building permit which in effect says that what the applicant proposes to do will be in conformity with pertinent ordinance provisions.  The certificate of occupancy certifies that what was actually done conforms substantially to the approved plans and specifications (2 Rathkopf, Law of Zoning and Planning, pp. 55-20).  In this case the certificate of occupancy was regular and valid when it was issued.  In our opinion it could not be revoked for changed conditions subsequent in time to the granting of it.”

“The certificate of occupancy, once issued and delivered, can not be recalled, cancelled, or vacated … at the whim of the building department.  In order to cancel or vacate a certificate of occupancy, a mistake or fraud must be shown in the issuance of the certificate of occupancy.  Absent this, the certificate of occupancy must stand.”

In short, “A certificate of occupancy is a final document relating to a completed project that has been reviewed to determine compliance with the applicable fire and safety codes.”
   It cannot be revoked without cause, nor can a property owner be required to periodically come forward and prove the absence of code violations in his home to maintain his certificate of occupancy.

Executive Law §381(1)(a) states that the Uniform Code shall determine the “frequency of inspections” of buildings in New York.  19 N.Y.C.R.R. §1203.3(d) implements this directive, requiring inspections where a C of O is required, as well as periodic inspections of “areas of public assembly”, “multiple dwellings,” and “all nonresidential occupancies,” as well as “inspections in response to bona fide complaints.”  Conspicuously absent from these provisions is any requirement for periodic inspections of single-family or two-family homes.  Notably, in localities where the Department of State enforces the Uniform Code, 19 N.Y.C.R.R. §1202.4 clearly states: “no regular, periodic inspections of occupied dwelling units shall be required.”

The proposed ordinance imposes a far more restrictive inspection regime, including periodic inspections of the interiors of occupied single and two-family homes.  This requirement raises serious constitutional concerns.
  While the constitutional validity of this scheme is not the concern of the Codes Council, it is clear that these intrusive inspections of occupied private homes for lead dust, which are not required by the Uniform Code, are not justified by “special conditions” in Rochester.
Executive Law §381(1)(g) unequivocally states: “Nothing in the rules shall require or be construed to require regular, periodic inspections of owner-occupied one and two-family dwellings”.  The proposed ordinance directly violates the Executive Law by requiring periodic inspections of all two-family homes in Rochester, even those that are owner-occupied.  See Code §§ 90-16A(1)(a, e); 90-16H(1).  In requesting the Code Council’s approval of this inspection regime, Rochester is requesting that the Codes Council violate Article 18 of the Executive Law, the very Article pursuant to which the Council was created.  
Conclusion
I applaud the desire of Rochester’s City Council to address the serious problem of lead poisoning in children.  This problem, however, must be addressed at a State and national level.  There are no “special conditions” in Rochester that require more restrictive standards here than are required under the Uniform Code.
I therefore request that the Codes Council reject this ordinance, and allow Rochester’s City Council to enact a new ordinance that addresses the infirmities listed in this letter.

Sincerely,

David Ahl

(585) 254-3534

� See Code §§ 39-205A(2), 39-210F, 39-213A, 39-214, 39-215.


� See Code § 90-16A(1)(d).


� Code §§ 90-16A(1)(e); 90-16G.  


� DiPasquale v Haskins, 25 A.D.2d 490, 491 (4th Dept. 1966).


� People v Yarrington, 62 Misc. 2d 1030 (Suffolk Co. Ct., 1970).


� Green v Irwin, 174 A.D.2d 879 (3rd Dept 1991).
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� See Sokolov v Village of Freeport, 52 N.Y.2d 341 (1981); Paschow v Town of Babylon, 53 N.Y.2d 687 (1981); Camara v Municipal Court of the City of San Francisco, 387 U.S. 523 (1967)
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