Oct 31 2005  (Final edition)

From: Karl Weekes DBA Melkar Ent LLC    
 and a New York State Coalition of Property Owners and Businesses Inc.  (NYSC) board member

NET STUDY REPORT:
  After 24 years in the city operating a full time city property management Company (Melkar Ent.) and personally owning property, I have seen a wide variety of policies, procedures , practices and applications involving the goals/desires and attitudes of code enforcement, inspections, community development, and of course NET . Our company is specifically in the business of complying with notice and orders. CofO applications, Zoning issues, etc… well into the thousands and as a result I deal with all levels of NET almost on a daily basis. I would like to offer these comments and suggestions:

When we met over a month ago with the NYSC, a great question was posed, what would you do if you were the Mayor for the day? –after giving it much more thought here is what I would recommend: 

Centralize Net operations:
Most of all Net business appears to be done by phone, fax and e mails and internal meetings, leaving very little reason to have 7 different locations for the public to “go” to for City Hall business other than convenience. The significant savings realized with one location could easily outweigh the convenience factor. I am in favor of centralizing Net operations.  The most common reason for a property owner to “visit” NET is to obtain any necessary permits and/or to check property files (record management). Well, these functions are already done at city hall. Take note that the original NET design was to have all the “permit” functions to be completed at the NET stations. This quickly vanished realizing that it was administratively burdensome and impractical so is all done downtown. Another common reason for visitation is to make a “complaint” again –this can be easily be handled by phones/emails and as an idea, “ a special “ quality of life” hot line number can take the place of this that can accomplish the same thing – a great example of this is the 428-5990 “customer satisfaction” number for all City service issues –they have done an outstanding job- model it !  For a more personal connection, another idea would be to have publicized  monthly “town meetings” in each sector or Net area held at the police precinct (if they are reinstated) or at a community center so that the resident/citizens can have the opportunity to “vent” and provide dialog for concerns in their area. This was done sporadically in the past and it worked pretty well.
Eliminate police from NET Operations

Not totally, though they must be removed from the NET structure, their purpose would remain the same – “anti crime duties”. While I have no opinion on the what number or location of police precincts would be more cost efficient or effective-  I would say that the CPO officers now a part of NET – DO NOT have to function within the NET structure to do this job – in fact, I believe that the presence of police in Net has over time cultivated an attitude amongst most NET staff they have somehow possessed their own police powers and therefore operate with an attitude that “ I can do anything because I have the police behind me” and subsequently this has caused significant divisive and adversarial relationships between property owners and NET. My proposal would be to assign the CPO (crime prevent officers) to the precinct (or sectors) directly and provide the public a phone number to contact “their” CPO officers. Or as an alternative, utilize the 311 number to direct complaints to the CPO’s. The idea is to make a well known number (such as 428-5990 or 311) available to the public to handle the same functions that the CPO officers provide now but within the police dept specifically handling anti crime duties and quality of life issues that are NON property related (property complaints are left for the inspection bureau).
Change the NET name or eliminate it altogether:
“Neighborhood Empowerment Team”. Just look at the definition “To invest with power, especially legal power or official authority”, basically, it’s “government in your face” and in essence it has grown into that.
This structure simply creates an air of conflict, opposition and adversaries amongst the public.
The sound of it certainly doesn’t emanate a “customer friendly” atmosphere. Though, I do not have a replacement name at this time, it would be easier to just “model” what the City already has that is working – again, the “customer satisfaction response team” at 428-5990.
Eliminate to term CofO (certificate of Occupancy)

It’s always been the wrong terminology to begin with – a CofO is a certificate that you receive at the end (after an inspection) of new construction, change of use, or a major alteration and that’s it. The intensity of this inspection is much more strict, ridged and specific. The periodic inspection to assure that there are no significant health and safety defects is an entirely different purpose and must be renamed to what it represents – such as a Quality Housing Inspection (QHI) and subsequently a QHI certificate may be issued. 
Eliminate the “Transfer CofO”
There is just no practical reason or “duty” for the city to do a property inspection for a sale. In essence they are performing an inspection for the buyer of a sale, gratuitously. The City has no place to be involved with a sale of a property – this is a private transaction between the buyer and seller. We as a society have operated for decades a “buyer beware” approach to any private sale. The Lenders secure their interests with inspections by appraisers and buyer’s protect their interest with “home inspectors” (by the way, the home inspection trend is moving toward to become a standard part of all real estate transactions. The East coast is catching up to west coast. It is my understanding that on the west coast “a home inspection is standard operating procedure on all RE transactions and we are catching up here real fast. 
Keep the renewal CofO (or a new name to be selected)
I have no problem with a periodic inspection and for now its every 5 years in this City, BUT it runs with the property and not the owner. (Again, this eliminates the transfer CofO).  As long as there is a non arbitrary revocation process (there already is but is overly vague) there is no reason to have any type of other inspection other than a compliant driven one.  The process, custom and practice of this periodic inspection are covered later.
Re –engineer the inspection purpose/process and procedure:

But first: The new administration must:

Retrain and re condition the mindset of the entire Dept of Community development, from the top down, in particular, the entire NET personnel. Without getting into all of the negativity that we as housing providers encountered over the last 12 years, I’ll say this: It is imperative that the city employees and officials engrain in their mindset that investors, landlords, small businesses are an integral part of the long term fiscal success of the city. Statistically we make up approx 60% of the city. We support a very large part of the tax base. We are the customers and not villains. NET must create a healthy “working relationship” environment to keep investors here. Note: There has been a conscientious effort to “remove” as many landlords as possible in order to achieve the 2010 renaissance goals and it grossly backfired – the foreclosure and business closing statistics say it all. Fortunately, this practice has slowed down considerable due to the legal initiatives that the NYSC has brought forth against the City in an attempt to stop these practices.
Now with a new centralized inspection dept. (and with a new attitude), let’s see how we can work together: 
Purpose:  Properly trained personnel in this dept shall respond to property complaints, quality of life issues that are PROPERTY related, the periodic QHI inspections and any subsequent re-inspections and also to maintain all associated records etc…

Here, I’ll attempt to address the current problems of the inspection process and offer solutions:

In no particular order – they are all significant problems with NET.

Consistency: 
        Again, a retraining overhaul is much needed to greatly increase the level of consistency. Focusing in on a real list of what is and what is not a health and safety item and what is or is not a significant blighting influence to the neighborhood, etc... Because this is very much an arbitrary and subjective process, ongoing training is very much needed to maintain reasonableness and consistency. I would develop a system in an attempt that would eliminate as much as possible the influences that affect an inspectors’ judgment outside of the facts in front of him. A very common example of this; you will get a much larger list of violations if the Insp. simply doesn’t like you, your style or the way you look – its amazing, but this happens every day. Prior to NET, when all of the inspectors were centralized, the senior inspectors made sure that all of the inspectors were informed of any changes on a daily basis, because they could quickly and easily. Today there are consistency issues within a NET office amongst inspectors, but a much larger issue between NET offices. I could give a ton of examples here but I am sure that GRC got an ear full.
No Oversight:
    Here is a big one – this has turned in a very large problem recently in Rochester and no, the NET administrator is not trained for this at all. Many new inspectors have entered into the field within the last 5 years and this new breed came with a whole new set of problems mainly from being improperly trained, in my opinion. The owner needs to have an opportunity to go to a more “senior” inspector or I would even push for a neutral 3rd party mediator to get a second opinion on a violation and if it is a State code violation, it would go to the State board of review–this would be part of the solution to minimize arbitrary and subjective citations. This is the way it used to be before NET and for the most part it worked quite well, not to mention during the 80’s most owners had a great working relationship with the inspection bureau and a lot of work got done. Notice the difference in the foreclosure rates then vs now. I would also advocate that the inspectors have “field” authority, meaning that they can now quit running around and stop saying “I have to sight that otherwise my boss will…”  Today’s inspectors are scared to make any sort of “judgement calls” in the field and thus minimize “the working relationship” with the inspectors. Inspectors should be able to confidently make or NOT make citations on their own and if the owner disagrees with it bring it to the over viewing body. 

Complaint driven inspections:
  There are legitimate calls for inspections, interior and exterior, but for the most part The City has conditioned the tenant community by way of procedure that the inspection process is available for retaliation against the landlord typically to get out of paying rent. The city acts as their own personal secretary in most cases and the tenants know it. The clerks need to be retrained – yes the city has an obligation to respond, but I’ll address how and it may not necessarily require an inspection. Its amazing how little everyone understands that NET does not come out with tools to fix the problem. That is the job of the property owner or manager so first things first, owner contact is the first priority which goes hand in hand in legitimizing the call –identify whether the tenant has done their part in proper notification: did you call your landlord ? whats his number? and when?  simple stuff but believe it or not – rarely is it ever done. I can not count the number of times while I am at a house fixing a problem a NET inspector miraculously shows up at the same time, responding to the same complaint as I am. Yes, there are times when Net may need to get involved with an unresponsive landlord and the staff needs to be trained to legitimize the call. The protocol now is to just send out an inspector for every call regardless. What a waste of resources and all that does is trigger a notice and order and does nothing to fix the problem, especially if its one of an emergency. Owner contact is first, with follow up phone calls, and then if there are no results, send out the inspector. I would instruct staff to conscientiously make an internal phone list for future contact. Everyday, staff is talking to landlords and folks that frequent NET and every day, staff should retain these contact numbers and over a matter of time, a comprehensive list could be generated to assist in this communication “gap”. Owners could also voluntarily provide contact numbers if they wanted too. I know this works because this has been done in the past and worked quite well. Because I deal with NET often, many of these folks have my number and call me as needed. A recent example of this: Mike Coniff, Net administrator, called me directly to “ask” if I can remove a fallen gutter that he just saw. He was concern about the safety of the occupants and within 2 hours the job was done. No orders, demands, threats, or fines. Just two people, with two different jobs, working together. You saw a quite a bit of this prior to NET.

     If for some reason, the call is for a routine or general inspection (non urgent), set an inspection for 1 week later and notify the owner by postcard giving him the opportunity to be present during the inspection, (this practice was done previously but discontinued)

   Also, It is current practice that a complaint call triggers a full blown CofO inspection (its just not called that though), this practice needs to be eliminated. Inspect the complaint or complaints and any other health and safety items in clear view and be done with it. 
Inspection procedure:
Over the years the purpose of the inspection process has gotten widely out of control and for a variety of different reasons. We need to wipe the slate clean and start over and bring it back to its original intent and design: To respond to property condition complaints and provide a periodic safety inspection on multiple dwellings, sighting real health and safety and significant blighting influences. Period
For the last 12 years, the city attempted to utilize the CofO /code enforcement process as widespread property home improvement/beatification program and for the crescent, it failed drastically, again the foreclosures speak for themselves. What was missing from this equation was that the city had no regard for the financial ability of the owner to comply with this intended property beatification program. Worse yet, when a property is on a “managed” schedule for capitol improvements, they did not want to hear nothing of it. Amazing!  This all immediately stops. If an owner can show financial hardship and or a schedule for capitol improvements – code enforcement stops – period. I would also bring back the “courtesy letter” again- a great idea but it was discontinued. This was used when, during an inspection (all inspections) it may be noted through a separate letter (or even on the N&O itself) of “items that are showing signs of wear and tear” and “please see to it when you can.”  This immediately created a healthy working environment between the owners and the city.  Wow what a concept… (Also known as a “too minor too pursue” list). A courtesy letter just lets you know that you should be aware of these items and of course these are the items that DO NOT pose a serious health or safety issue.
Take note: the city used various types of strategies like this in the past and in my opinion they worked very well but yet they were discontinued.  Explore ways to bring those back.

      Take note: that we already have a system in place that would model this perfectly and actually it’s a duplication of inspections. The County QHI program (Quality Housing Inspection). The County already uses The City inspectors to perform this function. Great, just extend it to include the above – how convenient ! This can be a significant area to save on money and resources for the city 

Code enforcement 
Always an area of controversy- I understand laws need to have enforcement mechanisms to be totally effective and in this case fines. Ticketing is supposed to be the last resort but somehow this has turned into a revenue generating machine. In fact, the enforcement to MCVB ticketing has gotten so widely out of control, complex and in controversy I’ll simply refer you to David Ahls’ report.  There is nothing that I can add here other than he has covered all the issues in this area and I concur on all points. Yes there will  be times that ticketing may be necessary (again I am not addressing that now) However, I would immediately provide a “last call” option. If an owner receives a ticket, calls for a hearing date, the owner would then have until that date to cure, comply or correct the violation and if so the City would withdraw the ticket. This would almost eliminate the arbitrary way that tickets are currently being issued. (I am sure the GRC is receiving plenty of stories regarding this very issue). Withdrawing a ticket is not new. It has been used in the past and the present. A procedural example of this was the ticket for “failure to apply for a CofO. The cover letter actually says that “if you apply within 10 days of the hearing date the ticket is withdrawn”.  So it can be done.

Tenant/Resident accountability:

To no end this defies all logic and common sense - It has become common practice and policy for NET to “attack” a property and its owner for all quality of life issues and the ills of our society in general, regardless of fault. This practice simply perpetuates these problems, worse yet; this practice also compounds these problems by moving them around and does nothing to “end” it. This has got to stop. I have continually heard NET staff (namely, the administrators) say on record that “they do not care where the bad tenants (causing a quality of life issues) go as long as they are not in my area.”  And until this attitude changes, any quality of life improvements will not materialize or at best at snails pace. NET has to change practice and policy and start engaging with behavior modification and it starts with the simplest things. For example: garbage cans – they are left out on the wrong day – go to door and start knocking and engage with the occupant. Leave a notice if needed. The most common and obnoxious form of “ misdirected” enforcement and the one that can be most easily changed has to do with: “unlicensed” vehicles – notice I said  unlicensed and not junk or abandoned. NET tends to throw these into one and all the same. There is nothing wrong with having an unlicensed vehicle or two (yes put a limit on it) in a properly parked area of the property as long as it is not causing a blighting influence such as junk/abandoned. Why?  Because many “crescent” households have at least one and to enforce this, is a waste of resources. (Unless of course the goal is to create revenue, this is very much like a perpetual money making machine.)  Finally, a car is considered personal property and has nothing to do with real estate, it just so happens to be on private property. It is relatively a simple to locate the owner and provide that person with any form of communication. It’s done every day.
   Through practice and procedure it appears that NET has eliminated “tenants” from their understanding of “community” and are only dealt with through the owner of a property. Wrong. A tenant is a resident and a resident can be a tenant. Tenant/residents need to be equally involved, including accountability of their actions if we are truly going to be a community solving community issues.
Create an advisory board:

Actually this is not a new idea, in fact, we are already supposed to have had one, but it never materialized, In 1992 the addition of the Chapter 13a local ordinance creating the MCVB to hear code violations had as part of it, an established advisory board. We need to reinstate this like yesterday. Consisting of representatives from the City, County, business owners, housing providers, tenants associations, property managers, realtors, neighborhood groups etc… and more like a think tank – meet once a month - gather information etc…and then in conjunction with NET create policy,  procedure and practice. More or less this would become the much needed checks and balance portion of the NET monster that’s been created.

To Conclude:
In my opinion, the single most frustrating component of NET and the one that needs to change the most– is their hard lined stance on defying the “law of economics” at the mercy of justifying their superfluous powers. Let me explain - From the top down, I have continually heard that “we must maintain aggressive code enforcement in order too…” and this attitude has translated into policy and procedure and that has translated into abandonment. There is an “I do not care” approach to financially wiping out a property through code enforcement as if this will not have an affect on the fiscal ability of the City at all, in fact, at times I wonder if this is purposely being done by design. 
 When asked, do you realize that your actions will cause this property to go into foreclosure? Its amazing but I have heard everything from: “too bad”, “I don’t care”, it’s not my problem” to actual racial inferences. Actually I think that a lot of this may have to do with job justification and job security.  A stroke of the pen is an expense. A rental property is identical to any other business when it comes to financial management (income and expenses) and when the expenses outrun the income – its belly up time-it happens all the time.

  It’s one thing for us to be able to control and financially manage our business, but for some one else to randomly have that power through code enforcement, come in and cause havoc without regard, you can maybe now start seeing the factors that cause the process of abandonment.
Allow market conditions to play themselves out between landlords and tenants and you’ll see a healthier City. Most housing providers do care about their properties and communities; there are plenty of laws available to handle those businesses/properties that are in it for other reasons.
Thank you for allowing this opportunity!    

Karl Weekes

Melkar Enterprises LLC
since 1983

PS: After reading a superbly done report by David Ahl – I concur with every point in it
