341 Flower City Park

Rochester, New York 14615-3638

October 23, 2005

Vicky Brown
Center for Governmental Research

1 Washington Street, Suite 400
Rochester, New York 14614
Re: Study regarding the effectiveness and efficiency of the Neighborhood Empowerment Team (NET) organization
Ms. Brown:

Please accept this letter as input to your study regarding the effectiveness and efficiency of Rochester’s “Neighborhood Empowerment Team” (NET) organization.  I write as and individual, as a member of the Maplewood Neighborhood Association (MNA) and as a member of the New York State Coalition of Property Owners and Businesses (NYSCPOB).  I’ll start by telling the story of my experiences with NET, as well as two other stories that typify the tactics of the NET organization.

My first experience with NET was in September of 1998.  At that time, my next door neighbors demolished my front fence with a sledgehammer in order to clear the way to pave over part of my yard, as well as much of theirs, to install a parking area in our front yards.  Such parking areas are prohibited under Rochester’s zoning code.
  I promptly called the local NET office.  They told me that they would not take any action, declaring that this was “a civil matter” between me and my neighbors.   I stopped down to the NET office to discuss the matter, and a NET inspector told me that I was in the wrong for seeking enforcement of the law, and that if my neighbors were ever to apply for a variance for their illegal use of their property, the NET office would support my neighbors.

I subsequently filed a legal action against the City of Rochester, seeking to compel the NET organization to enforce the law.  The City prevailed in that proceeding, arguing that the City has no duty to enforce its laws, and that it would be “manifestly unreasonable” for them to prosecute an owner-occupant for a violation of the zoning ordinance.

I thereafter was forced to commence the “civil action” recommended by NET against my neighbors.  Many thousands of dollars in legal fees later, my neighbors entered into a consent order where they admitted that their parking area was illegal, and agreed to remove it.
In short, the actions of the NET office took a matter that could have been resolved at little cost to anyone and turned it into a three year long legal ordeal that cost both my neighbors and I tens of thousands of dollars.

Finally, in 2002, NET responded to my request for enforcement of the law.  They brought charges against me for allegedly failing to apply for a certificate of occupancy (“C of O”) on my house.  The charge was baseless, of course.  I had in fact tendered an application more than a year earlier, despite the fact that my house does not fall within the category of homes requiring such a certificate.  After another legal battle, the charges were dropped.

Then, in 2003, NET sought a search warrant against my house. The warrant was obtained based on an affidavit from Rodric Cox-Cooper, the Director of NET.  His affidavit falsely stated that my house had never been inspected by the City.  In fact, it had, as recently as 1999.  His affidavit was filled with statements that were at best intentionally misleading and at worst, outright perjury.  Mr. Cox-Cooper has, to date, obtained forty-seven such search warrants against the homes of innocent people in Rochester.  None of these people are even suspected of any wrongdoing.  Mr. Cox-Cooper simply believes that NET officers are entitled to search any private home in Rochester anytime they wish.
The search of my house never occurred, however.  The police officer to whom the search warrant was assigned declined to perform the search under this clearly illegal search warrant – a heroic exercise of discretion for which he is to be commended.
I retained an attorney and appealed from the order granting this search warrant.  On the day that the notice of appeal was served on the City, Mr. Cox-Cooper prepared another affidavit and applied to a different City Court judge for a second search warrant.  The affidavit submitted for the second warrant contained the same false and misleading statements that were contained in the first application, but contained no mention of the first search warrant or the pending litigation.  Again, City Court was misled into granting the warrant.  Copies of both of these search warrants, as well as Mr. Cox-Cooper’s affidavits, are attached to this letter.  As is obvious from reading the warrants, they contain no description of any “things to be seized”, as required by the Fourth Amendment and article 1, §12 of the New York Constitution.
Both of the orders granting these warrants were vacated on appeal to Monroe County Court.  Thereafter, NET sent me another letter threatening to seek still a third search warrant.  A copy of that letter is attached as well.  I am currently involved in a lawsuit against the City of Rochester seeking to declare these actions of NET unconstitutional and to recover money damages for my attorney’s fees and lost work time in fighting these illegal search warrants.
The second story involves a man named Larry Weekes.  Mr. Weekes is an honorably discharged veteran who has never been in any legal trouble in his life.  Larry owns a two-family residence in Rochester.  Larry and his wife reside downstairs. His stepdaughter and her four-year-old daughter live upstairs.
In August 2003, Mr. Weekes submitted an application to the City of Rochester for a C of O.  Nearly a year later, in June 2004, Rodric Cox-Cooper applied for a search warrant against Mr. Weekes’ Home.  As always, the sole basis cited in support of the warrant was Mr. Weekes’ refusal to permit a warrantless search of his home.  As always, Rochester City Court issued the search warrant.

Mr. Weekes did not have enough money to hire an attorney, so he submitted a pro se motion to City Court to quash the warrant.  As in my case, the search never occurred, the warrant expired (in New York, search warrants are only good for ten days
), and the Court dismissed the motion as moot.
Over eight months later, in February 2005, Mr. Cox-Cooper sought another search warrant against Mr. Weekes’ home. The application was supported by a second Affidavit sworn to by Cox-Cooper.  Again, the affidavit submitted in support of the warrant stated only that Mr. Weekes has declined to submit to a warrantless search in 2003.  Again, as always, Rochester City Court issued the search warrant.

Mr. Weekes first learned of the second warrant on Friday, March 18, 2005 when he received a telephone call at approximately 4:30 p.m. from NET Inspector Joseph Lake.  Approximately five minutes later, Mr. Weekes received a second telephone call from NET Inspector Darryl Parker informing him that the search would take place the following Monday.  This time, Mr. Weekes managed to retain an attorney, who obtained a stay of the warrant.  Rochester City Court subsequently vacated the second warrant.  Mr. Weekes then commenced an action against the City of Rochester, seeking to declare these actions of NET unconstitutional.
Soon after this action was commenced, Mr. Cox-Cooper obtained a third search warrant against Mr. Weeke’s home.  This third search warrant was stayed by order of Supreme Court, Monroe County.  A copy of these warrants, and Mr. Cox-Cooper’s standard-form affidavits, are attached to this letter.  
In June of 2005, Supreme Court issued a preliminary injunction prohibiting Mr. Cox-Cooper from seeking any more search warrants against Larry’s home.  A copy of that order is attached to this letter.  Last week, my attorneys filed a motion for a similar injunction with respect to my house.  It will be the second of many such orders. 
This is what innocent citizens in Rochester must do to protect their families and property against the tyranny of the NET organization.
The third story is about Walter and Florine Nelson.  The Nelsons are both in their sixties.  They too are not suspected of any offense of any kind.  Last June, Mr. Cox-Cooper obtained a search warrant against their home.  When the police arrived at her home armed with this warrant, Florine, a tiny and unintimidating woman, declined to open the door to allow this illegal search of her home.  The police, unwilling to break down the Nelson’s door, simply left.
The Corporation Counsel’s office then sent the Nelsons a letter threatening to throw them in jail for “contempt” if they declined to “voluntarily” consent to a police search of their home.  A copy of that letter is also attached.  I just now spoke with my attorney, who also represents Mr. Weekes and the Nelsons.  He tells me that Rochester’s Corporation Counsel has in fact filed a motion before City Court seeking to imprison the Nelsons as punishment for their exercise of their constitutional rights.

In the course of defending myself against these attacks by NET, I have met may other people who have been victimized by the NET organization.  I know several people who have literally lost their homes and been driven out of Rochester by the actions of NET officers.  I know several more homeowners and business owners who are on the verge of leaving Rochester because of NET.  I have also obtained many documents through Freedom of Information Law requests, showing the trivial nature of the “violations” that serve as the basis for these draconian actions, while far more serious violations persist with impunity at neighboring properties, all through the unfettered discretion of NET officers.

A Good Idea, Poorly Implemented

As is no doubt evident from the receding pages, I believe that substantial changes must be made to NET.  Still, I believe that the concept of NET was a good one.  When my neighbor constructed a parking area that violated at least a dozen zoning ordinances, it would have been very helpful if there were in fact a City agency dedicated to “quality of life” issues that are too minor to justify action by the police.  That was the original mission of NET, and it’s a worthwhile mission.
NET’s original mission was to “empower” property owners, to help them to maintain their properties, and to address urban blight.  But if NET ever did serve that function, it no longer does.  Instead, the mission of NET officers has become to increase their own power and authority, and to punish property owners, especially landlords, who have fallen into their political disfavor.
I’ve noticed a trend in the meetings that CGR has held regarding NET.  The level of approval a person has for the NET organization seems to be inversely proportional to the amount of contact he or she has had with NET.  New homeowners with little experience with NET tend to react favorably.  Perhaps they’ve seen a property improve after enforcement action by NET, though they may not know the specifics of that action.  Those who are unfortunate enough to have had more extensive contact with NET have a far less favorable view.
I too have had positive results from NET.  I’ve called about garbage totes left out too long, and seen a NET officer write up a “Notice and Order” admonishing the property owner against such conduct.  I even complained once about another front yard parking area, and NET notified the owner of the violation and stopped the construction before pavement was poured.

What I’ve learned is that it’s crucial to notify NET that the violation is occurring at a “rental” property.  Only in those cases will NET respond.  Even substantial health and safety violations are ignored if they occur at an owner-occupied home.  In contrast, even the most trivial items at a “rental” property will draw the harshest possible response.

The basic problem with NET has been a lack of oversight.  The problem is partly statutory and partly administrative.  City Council has repeatedly acted to increase the power of the NET organization, but has never provided any checks and balances to curtail abuses.  NET, in turn, has never provided any internal guidelines to prevent such abuses or to correct those that have occurred.  The primary change that is required in NET is the addition of that oversight.

The Problems with NET

This year’s Rochester City budget shows that NET costs the taxpayers of the City of Rochester nearly six million dollars per year.  But there are many other costs that the budget does not comprehend.

Rochester also spends a great deal of money to fund the office of the Corporation Counsel to prosecute the charges brought by NET.  Still more funds are expended to defend the city in civil rights litigation brought against the City by the victims of NET.  The cost to the citizens of Rochester is further increased by the funds they must expend to defend against the constant onslaught of baseless charges brought against innocent citizens by the NET officers.  The budget, of course, also fails to take into account the cost of money damages that the City may be required to pay to its citizens at the conclusion of these lawsuits.
A primary problem with NET is its exclusive reliance on the imposition of fines as the panacea for all problems.  NET officers make no effort to “empower” citizens to improve their properties.  Their sole response to every problem is to impose fines.  The fines typically start at one hundred and fifty dollars per week, even for the most trivial “violation”.  The fines quickly elevate to six hundred dollars per week.  See Rochester City Charter section 13A-11D(1).  Worse yet, if the victim of these fines cannot afford to take time off from work each week to attend a trial, he is convicted by “default”, even if there is no evidence against him, and the fine is doubled up to one thousand two hundred dollars per week.  See Rochester City Charter section 13A-7.
More often than not, this tactic is counterproductive.  Every dollar that NET extracts in fines is a dollar that the property owner no longer has available to make property improvements.  Often, property owners, whether out of obstinacy or simple fiscal inability, will cease making repairs at all.
Perhaps the most insidious of the enabling legislative provisions is City Charter section 13A-11D(2), which provides that any fines unpaid on May 1 of each year are added to the owner’s property tax bill.  This often results in foreclosures by mortgage lenders, who suddenly find themselves saddled with thousands of dollars in unexpected ant unpaid “taxes”.  Worse yet, this transformation of fines into “taxes” allows the City to utilize the provisions of Title 3 of the Real Property Tax Law to institute an in rem proceeding to foreclose on the property.  A report recently released to the City
 reveals that the rate of City tax foreclosures of private homes has tripled since NET was formed.  The original mission of the NET organization did not involve efforts to create vacant houses and render citizens of Rochester homeless.  But somehow, that has become the primary focus of NET.
Another problem brought about by NET is the degradation of property values.  Citizens who realize that the City will eventually take their homes through foreclosure have little incentive to maintain or improve those homes.  Additionally, the “Notice and Orders” imposed by NET require alterations to property in unreasonably short time frames, thus compelling property owners to forego proper restoration of their properties in favor of “quick fixes” that fail to properly restore the property, but are the only way to avoid fines. Property values are further degraded by the knowledge of these activities by NET, which provide a disincentive for homeowners to live in Rochester.
The following are my specific recommendations for changes in the NET organization.

Centralize the NET Function

I take no stand on whether NET should be abolished or “fixed”.  Either way, many of the functions of NET will continue.  Almost every municipality has a building department; almost every municipality engages in some form of code enforcement.  Whether the organization performing these functions is called “NET” is not the issue.  The issue is reform in the way these functions are performed.

NET should, however, be returned to a central location at City Hall.  The original reason for dividing NET into several local offices was that people could attend to much of their business with the City at convenient locations, and the officers there would have a closer knowledge of the neighborhood.  Neither of those goals has materialized.
NET long ago ceased allowing permit or other applications at the NET offices.  A few years ago, zoning enforcement was removed from NET and relocated to City Hall.  All violations written by NET are referred to the Municipal Code Violations Bureau (MCVB) on South Avenue.  Today, the local NET offices have virtually no citizen contact.  The local offices are nothing more then a staging area for the inspectors.
Any individual knowledge of the area has also proved unhelpful.  First, two thirds of the NET inspectors live outside of Rochester.  More importantly, the direction of the organization is controlled by City Hall, especially by the office of the Corporation Counsel.  The broad directives of the organization are not responsive to the neighborhood, but to City Hall.

Decentralizing NET has also had many detrimental effects.  First, the cost of the organization is drastically increased by the need for these additional offices.  Second, whatever supervision is exercised over individual NET officers is made more difficult by their remote location.  To the extent that NET officers are allowed to operate independently, this independence has often resulted in one office harassing the citizens of its area for items that are ignored in other areas.  For instance, the NET offices in one sector recently began ordering merchants to remove their “Lotto” banners as an alleged violation of the sign ordinances of the zoning code.  In other areas, these banners are allowed without consequence.

Centralizing NET would help to make enforcement more uniform throughout the City, facilitate more effective oversight of the individual inspectors, and save substantial funding.  The original reasons for decentralization have entirely vanished.
Prohibit NET Officers from Seeking “Administrative” Search Warrants
NET must be prohibited from seeking “administrative” search warrants against the homes of innocent citizens.  This is not merely a suggestion.  It is required by New York law.

Initially, Mr. Cox-Cooper has submitted forty-seven sworn affidavits in support of applications for search warrants against the homes of innocent citizens.  In the case of the affidavits regarding my house, these affidavits were replete with false and misleading statements designed to induce the court to issue a search warrant that would not have been issued if the court had been informed of all the facts.  Mr. Cox-Cooper had never met me at the time he swore out these affidavits, and to the best of my knowledge, he had never seen my house.  His affidavits – and, I believe, all forty-seven of his affidavits – have been nothing more than guesswork, sworn to under oath.  Any other person taking such actions might well find himself subject to charges of perjury and filing a false instrument, both felonies in New York.  Mr. Cox-Cooper, instead, finds himself subjected to a lucrative salary.

The issuance of search warrants is a matter of State, not local, concern.  In enacting Article 690 of the Criminal Procedure Law, the New York Legislature created a comprehensive scheme of statewide application to govern this procedure.  NET does not have the authority to supersede this scheme by creating a new species of search warrant that does not exist in any other municipality in New York. 

The legislature recently considered legislation that would have amended the General Municipal Law to permit municipalities to obtain “administrative” search warrants.
 Those bills were defeated in committee. The Assembly reconsidered the same bill just last year.
  The bill died again in committee.  Thus, “there is as yet no express statutory provision for administrative search warrants under New York Law.”
  Indeed, in New York, “[t]here is no such thing in search warrant nomenclature or parlance as an ‘administrative warrant.’”

Rodric Cox-Cooper has now sought and obtained forty-seven such search warrants against the homes of people who are not even suspected of any offense.  New York law does not allow this practice.  In New York, “a warrant to search and seize cannot issue absent a magistrate’s careful consideration of the elements of the crime involved, and a searching review of the facts alleged to support the affiant’s belief that this crime has been committed.”

“In New York, issuance of search warrants is governed by article 690 of the Criminal Procedure Law.”
  Even warrants allowing searches for Code violations must comply with the requirements of CPL Article 690.

CPL § 690.35(2)(a) requires that a warrant application be made to “a local criminal court … having preliminary jurisdiction of the underlying offense.”  In the absence of any allegation that any “underlying offense” has been committed within its territorial jurisdiction, City Court has no authority to issue a search warrant.  “The test, quite simply, is whether the affidavits which form the basis for issuance of the search warrant allege that an offense was committed within the jurisdictional purview of the issuing court.”
  Mr. Cox-Cooper cannot request a search warrant where there is “no allegation and absolutely no proof that any offense was committed”.

In New York, search warrants are intended to seek evidence in criminal investigations, not to permit municipalities to engage in fishing expeditions into the homes of concededly innocent citizens.  “[A] City Court Judge has limited jurisdiction and has no authority to issue a search warrant … unless it appears that a crime has been committed within the City limits and the property to be seized is connected with the crime.”
  Here, there is no allegation that any crime has been committed by anyone, and Mr. Cox-Cooper’s warrants do not describe any property to be seized.

Section 690.35(3)(b) of the CPL requires that a warrant application must contain “a statement that there is reasonable cause to believe that property of a kind or character described in §690.10 may be found in or upon a designated or described place”.  Section 690.10 describes property that: “1. Is stolen; or 2. Is unlawfully possessed; or 3. Has been used, or is possessed for the purpose of being used, to commit or conceal the commission of an offense… or 4. Constitutes evidence or tends to demonstrate that an offense was committed…”

None of Mr. Cox-Cooper’s forty-seven affidavits contained any allegation that stolen property or contraband will be found in the private homes he wished to search, nor did those affidavits present any reasonable cause to believe that any offense had been committed, much less that any evidence will be found in those homes.  The issuance of those search warrants therefore violated New York law.  Supreme Court, Monroe County, has enjoined Mr. Cox-Cooper from seeking such warrants against one man’s home.  The City of Rochester should prohibit him from seeking warrants against the homes of other innocent citizens.
Additionally, under CPL Section 690.05, warrant applications must be made by “a police officer, a district attorney, or other public servant acting in the course of his official duties.”  Mr. Cox-Cooper is not a police officer or a district attorney, neither is there any state law that would place search warrant applications within his “official duties”.
  As such, he has no legal authority to seek search warrants against his neighbors’ homes.  The City should immediately prohibit him from doing so.
If NET officers believe that they have uncovered criminal activity, they may certainly turn over any evidence they may have to the police or the District Attorney. If those officials believe that further investigation, including search warrants, are called for, they may act accordingly.  But NET officers are not trained or equipped for the use of such criminal processes, and should not be allowed to use these processes in the interest of increasing their own powers.

Place Priority on Complaints and Known Problems

At the meetings held by CGR, citizens have complained, as I have, that NET does not respond to complaints about actual violations, instead expending its efforts on ”inspections” (searches) of the homes of innocent citizens, where no one has complained about anything, and where there is no reason to believe that any problems exist.  This simply defies common sense.  NET should be used to address actual problems that concern neighbors.  The mission of NET should be to combat urban blight.  Urban blight doesn’t hide in bedroom closets.  It is visible on the exterior of properties, and is often the subject of complaints from neighbors.  It makes no sense for NET to dedicate its efforts to obtaining search warrants to allow the police to search the bedrooms of innocent citizens while blatant safety violations are allowed to exist at the property next door.

One major problem is that NET dedicates its efforts solely at the prosecution of landlords.  Violations, however severe, at owner-occupied homes are simply ignored.  Again, part of this problem is statutory, and part is due to poor management.

The City Code, and the Uniform Fire Protection and Building Code, apply to all buildings.  The City Code also allows for inspection of all buildings.
  NET, however, has decided, as a matter of policy, to enforce these provisions only against “rental” properties, in conjunction with the City’s “certificate of occupancy” program.

That program provides for periodic “inspections” of rental properties, but is not limited to “rental” properties.  For instance, since 1975, all new homes, even owner-occupied homes, have required a C of O, and are subject to “renewal” inspections every five years.
  But NET, as a matter of policy, does not enforce this provision.  Similarly, Code §90-16A(1)(b) requires a C of O upon “the recording of a mortgage”, even if the home is occupied by an owner.  Again, NET, as a matter of policy, does not enforce this provision.  §90-16A(1)(c) requires a C of O upon the re-occupancy of a property after a two month vacancy, and §90-16A(1)(e) requires a C of O upon the expiration of a preciously issued C of O, which would apply to owner-occupied homes that had previously been rented.  Again, as a matter of policy, NET ignores these provisions, instead dedicating its efforts to searches of “rental” properties, even those recently inspected and found to be in pristine condition.

If NET insists that government searches of people’s bedrooms are necessary, it should impose that same regime on the multitude of owner-occupied homes that fall equally within the statutory criteria to require a C of O.  But such invasive searches simply are not necessary.
Nothing in the Code implies that these “inspections” must extend to the interiors of people’s homes.  New York regulations often refer to “inspections”, without requiring intrusion into people’s bedrooms.  For instance, 19 N.Y.C.R.R. §1203.3(d) requires periodic inspections of “multiple dwellings,” and “all nonresidential occupancies,” as well as “inspections in response to bona fide complaints.”  However, 19 N.Y.C.R.R. §1202.4 clearly states: “no regular, periodic inspections of occupied dwelling units shall be required.”  These provisions are entirely consistent.  As every agency other than NET is capable of understanding, in the absence of a complaint, government inspections of buildings must be limited to the exterior and common areas such as hallways and stairwells.  Inspections into bedrooms are permitted only with the consent of the occupant, or at times when the property is vacant and under construction.

Every other municipality in New York manages to enforce its municipal code without requiring government searches of its citizens’ bedrooms.  Rochester’s NET organization can do the same.

Even if these intrusions were legally permissible, they would be contrary to the intent of the NET organization.  Any alleged “violation” that may exist in a private bedroom cannot cause the type of urban blight that is clearly created by the visible code violations that exist at many owner-occupied homes that NET, as a matter of policy, refuses to address.

While the Code may place some improper emphasis on “rental” properties, it is the officers of NET who choose to ignore known violations at owner-occupied homes.  NET should be reorganized to end this improper exclusive emphasis on “rental” properties.
Require NET to Seek Alternatives to Fines

This is most straightforward, yet one of the most important changes required to NET.  NET’s complete reliance on fines is contrary to its mission.  Where a property owner is unable to afford immediate property improvements, imposing fines makes things worse, not better.  NET needs to be encouraged to find other avenues to improve properties.  NET might assist property owners in securing loans or grants.  It might provide guidance on how to make improvements, or how to select a contractor.  Where any “violations” are minimal, and have not been the subject of any complaints, NET would better serve its mission by taking no action at all.  In short, NET might seek to help the property owner, rather than relying on monetary punishment in all cases.

Where genuine health and safety violations persist, due only to an owner’s contumacious refusal to make repairs, fines may be appropriate.  But they should be a last resort, not the first line of attack.
Provide Oversight of NET Officers
At CGR’s public discussions regarding NET, you have seen several examples where NET officers have issued “Notice and Orders”, and imposed fines, for non-existent “violations”.  An obvious example is the elderly woman cited for missing lattice under a front porch, purporting to cite as authority section 302.5 of the New York State Property Maintenance Code.  That section, however, merely requires the extermination of rodents.  It does not even remotely require the installation of lattice under a front porch.  In fact, there is no law or regulation in existence that allows NET to fine a property owner for preferring not to install lattice under his porch.
NET also issues hundreds, if not thousands of tickets annually alleging that a home is “occupied without a valid certificate of occupancy”, despite the fact that there is simply no provision of the Code that allows the imposition of a fine for such an offense.  Indeed, where the only reason that the City has not issued a C of O is because the property owner will not consent to a warrantless search of his property, it would be unconstitutional to impose such a fine.
  The Code allows fines for failure to tender a timely application for a C of O
, and allows the City to evict innocent tenants if their landlord fails to obtain the C of O
, but there simply is no provision that allows the City to impose fines for not having one.  Still, NET writes tickets and the MCVB enters hundreds of convictions each year for this fictitious offense.

In any other City, such baseless charges would quickly be weeded out by the courts, and any officer who persisted in bringing such charges would soon find himself held in contempt or sued for malicious prosecution.  In Rochester, however, the MCVB will enter convictions upon such charges, even finding property owners guilty by “default”, simply because they cannot afford to repeatedly take time off from work to answer these fictitious charges.

NET must impose a system whereby citizens may complain about such abuses.  The complaints must be handled by an agency outside of NET.  Again, this is not merely a suggestion.  It is required by New York Law and the Rochester City Charter.
§39-224 of the Municipal Code requires the Commissioner of Community Development to hear appeals from any application of the Building Code.  The problem is that the Commissioner simply refuses to afford such appeals.  I wrote to the Commissioner and requested that he hear an appeal when NET first attempted to fine me in March of 2002.  The Commissioner never responded.
The Commissioner should be required to hear such appeals before charges can be brought seeking fines.  The protection should be expanded to include any alleged violation of the Property Maintenance Code (Article 90 of the Municipal Code).
Chapter 4 of the City Charter sets up a Board of Review, comprised of members who are not City Employees, who may hear appeals from decisions of the Commissioner of Community Development and his designees (such as the Director of NET).  This would include the denial of a C of O or the decision to seek a search warrant.  The Board has the authority to grant variances from the provisions of the Uniform Code, as well as the municipal code.  The Board also has the authority to grant approvals previously denied by the Commissioner or the Director of NET on behalf of the Commissioner.  See City Charter § 3-8.1.
But there’s a problem.  The Board of Review does not exist.  The City has simply defied its own charter, and failed to ever appoint such a Board.

Before citizens of Rochester can ever begin to have confidence in NET, the Commissioner must agree to hear appeals as required by the Code.  The City must form and empower the Board of Review, and allow that Board to function independently, as an essential check on the currently unfettered powers of the NET officers.  Additionally, upon any adverse determination by the Board of Review, the City must inform the defendant of his right to appeal to the New York State Regional Board of Review.  See 19 NYCRR Part 1205.
It has often been observed that power corrupts, and absolute power corrupts absolutely.  Currently, there are no checks on the powers of the NET officers.  These officers have the authority to bring anyone who falls into their disfavor to homelessness and financial ruin, even in the absence of any evidence of wrongdoing.  American government demands a system of checks and balances to prevent such abuses.  Those checks and balances must be restored, as the existing laws already require.
Prosecution for Failure to Correct Violations of the Uniform Code Must Be Heard in a Court of Record

Once again, this is not merely a suggestion.  It is required by law.

Currently in Rochester, charges brought by NET officers alleging violations of the New York State Uniform Fire Prevention and Building Code Act (“Uniform Code”) are heard in the MCVB.  This procedure allows for convictions by “default”, even in the absence of evidence.  Additionally, there is at least an appearance of a conflict of interest on the part of the hearing examiners, since they are not elected judges, but rather are employed by the Department of Finance of the City of Rochester.  See Rochester City Charter §§6-2, 6-6, 13A-1.
The jurisdiction of the MCVB is limited under §13A-1 of the City Charter to “Municipal Code offenses which are designated as or constitute a ‘violation,’ as that term is defined in Subdivision 3 of §10.00 of the Penal Law.”  The Penal law defines a “violation” as “an offense … for which a sentence to a term of imprisonment in excess of fifteen days cannot be imposed.”  In contrast, New York Executive Law §382(2) holds that a failure to remedy a violation of the Uniform Code “shall be punishable by a fine of not more than one thousand dollars per day of violation, or imprisonment not exceeding one year, or both.”  Violations of the Uniform Code are not “violations”; they are class A misdemeanors.  The MCVB has no jurisdiction to hear such charges.

Trying such charges at the MCVB certainly makes it easier for NET to obtain convictions of innocent defendants, but that should not be the goal.  The goal should be to provide a fair, impartial, and legal trial.  Each year, the City of Rochester derives hundreds of thousands of dollars from these illegal convictions, and still more by taking title to properties through “tax” foreclosure proceedings based on the fines imposed in these illegal proceedings.  This practice should be abolished.  Simply stated, NET should be compelled to obey the law.

Every other municipality in New York
 manages to enforce its municipal code and the State Uniform Code without depriving its citizens of a trial before an elected judge, with full observance of Due Process rights.
  No other municipality feels the need to allow “default” convictions of innocent citizens.  In any other municipality, a defendant must appear before the court before he can be convicted of an offense.
  In the rare cases where prosecution and fines are appropriate, NET should be required to obtain convictions the old-fashioned way: through presentation of evidence in a court of law.

Require Personal Accountability

NET officers should be required to hold individuals personally accountable for their own actions.  They should not be allowed to punish one man for the actions of another.  As you have heard in the public sessions, this practice is currently commonplace.  In general, landlords are punished for any wrongdoing that occurs on their property, even if they are not present and have no involvement in or knowledge of the offending activity.  You’ve heard, for instance, many instances of fines imposed on landlords for damage to a property caused by a tenant.  The only justification that the NET officers offer for this tactic is that it’s easier to collect fines from the landlord, since those fines may be converted to “taxes” against the property.  But the purpose of the punishment should be to alter the behavior of the person responsible for the offense, not simply to collect revenue from the easiest available victim.

Perhaps the paradigm of this tactic is the many fines I’ve seen imposed on landlords for unlicensed vehicles owned by a tenant and stored on the tenant’s property.   There simply is no rational basis for punishing the landlord for such violations.  If the tenant is improperly storing a vehicle, the fine should be imposed on the tenant.  No provision of any law allows NET officers to impose punishment on innocent people for offenses they did not commit.  Once again, simply stated, NET officers should be required to obey the law.

One of the NET officers’ favorite provisions of the City Charter is section 3-15, the so-called “abatement of nuisances” ordinance.  That section allows NET to assign “points” against a property based on certain enumerated categories of illegal activity on the property.  If a sufficient number of “points” are accumulated, NET is allowed to “order the closing of the building”.
  Most insidious of all, §3-15C(2)(b) states: “The lack of knowledge of, acquiescence or participation in or responsibility for a public nuisance on the part of the owners, lessors, lessees, (of) the property, real or personal used in conducting or maintaining the public nuisance, shall not be a defense”.  By the explicit terms of the ordinance, innocent owners may be deprived of the use of their property due to the actions of strangers.  It is difficult to imagine a greater injustice than to punish the innocent for the acts of another, who is allowed to go free.

Of course, nothing in the City Charter requires NET officers to impose points against innocent owners.  Currently, however, there is simply no system to restrain them from doing so.  Once again, the problem is a lack of oversight.

The solution again is obvious: a review board, comprised of citizens who are not City employees, should be formed to allow innocent owners to challenge the imposition of “points” against their properties for acts in which they share no complicity.  After a few reversals by this board, the NET officers would quickly find that they should assign the “points” against the perpetrators, not the innocent property owner.  Nothing in section 3-15 remotely states that the “points” should be assigned against an innocent owner, much less against a parcel of land.  The intent was to assign these points against the person responsible for the nuisance.  A Review board, comprised of private citizens (similar to the Zoning Board of Appeals or the Planning Commission) would be able to quickly steer NET back to the true intent of this ordinance.
Remove Police Officers From NET
By assigning police officers to the NET offices, the City has placed a level of authority behind this “quality of life” organization that simply does not belong there.  As an obvious example, under the search warrants obtained by NET, armed police officers are now being used to conduct routine building inspections.  Further, the presence of police officers has exacerbated the NET officers’ already overly inflated impression of their own authority.  By placing the force of the police behind the NET officers, Rochester has convinced NET officers that they may violate the law with impunity.
The two million dollars that Rochester expends annually on police officers to man the NET offices would be far better spent providing those same officers to the existing precincts to fight crime.  The police should be used to apprehend and assist in the prosecution of those who break the law, not to assist NET officers in breaking the law and persecuting the innocent.

Fire Rodric Cox-Cooper

Clearly, NET can never regain the confidence of the citizens of Rochester with Cox-Cooper at its helm.  Under his direction, NET has mutated from an organization intended to improve the quality of life in Rochester into one that victimizes legitimate citizens and business owners in a quest for revenue through fines and a quest to expand its own power.
The citizens of Rochester cannot be expected to ever regain confidence in an organization led by a man who has used deceit, misinformation, and outright lies to obtain some forty-seven illegal search warrants against the homes of his neighbors.

Neither can NET officers reasonably be expected to accept a change from the predatory tactics it has employed under Mr. Cox-Cooper’s direction to a new paradigm of helpfulness and empowerment of citizens, while answering to the same man who created these very problems.

For the sake of the City, and the survival of the NET organization, Mr. Cox-Cooper should be fired.

Conclusion

Thank you, Vicky, for taking on what I know is a difficult task.  I believe that Rochester can return to the original goals NET was intended to achieve: safe streets, thriving businesses, attractive homes, and healthy neighborhoods that attract, rather than repel, investors and homeowners. I hope you will consider my suggestions to reform NET, whether under that name or otherwise, to achieve these goals.
Sincerely,
David Ahl
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