341 Flower City Park

Rochester, New York 14615-3638

October 8, 2005

Robert Barrows

Rochester City Hall, Room 028B

30 Church Street

Rochester, New York 14614

Re: Draft Generic Environmental Impact Statement

Mr. Barrows:

I write this letter as an individual and also as a member of both the Maplewood Neighborhood Association and the New York State Coalition of Property Owners and Businesses (NYSCPOB), regarding the Draft Generic Environmental Impact Statement (DGEIS) addressing the proposed Municipal Code amendments for lead poisoning prevention.  I hope that the final EIS will answer the many questions I pose below.

Introduction

There is unanimous agreement that lead poisoning presents a serious risk to our children, and that we need to work together to reduce this problem.  Our disagreements have involved not the goals of these proposals, but the details of their implementation, most critically “who will be responsible for the cost” (DGEIS §1.2).

Properly implemented, legislation in this area will save thousands of children from the effects of lead poisoning.  Improperly implemented, it will lead to abandonment of housing and the concomitant erosion of Rochester’s tax base.  The goal is not merely to “do something” about this problem.  The goal must be to do the right thing.  We must realize that our resources are limited, and strive to get the biggest “bang for the buck” in every provision of this ordinance.

The DGEIS evaluates three proposals.  “Alternative 1” is the proposal drafted by the Coalition to Prevent Lead Poisoning and presented by Councilman Mains.  “Alternative 2” was presented by Mayor Johnson.  “Alternative 3” was drafted by the NYSCPOB, and presented to the Mayor by Councilman Curran.

The difference between the effects of these proposals is clearly stated in the Executive Summary of the DGEIS.  The report states: “Alternative 1 will place the greatest burden on property owners, thus creating (the) highest potential for abandonment.  This abandonment would first occur in the neighborhoods where the ratio of lead-hazard control costs to housing market values is the highest.”  I agree.  Alternative 1 would impose far greater costs on property owners, much of it for work that would have little, if any, positive effect on reduction of childhood lead poisoning.  This is because Alternative1 “targets” properties based on the form of their ownership (“rental” properties), even if no children reside there.  Alternative 1 provides no public funding at all to assist property owners in either lead hazard testing or hazard reduction.

The DGEIS also states that Alternative 2, while a well-intended compromise, “does not specifically address those cases of housing units with children under the age of 6.”  Instead, Alternative 2 again targets properties that are not “occupied by an owner” (Code §90-16A[1][f]).  It thereby requires costly testing and hazard reduction work in thousands of homes where no children live, while leaving thousands of young children without any protection, simply because their parents own their own homes. Section 5.7.1 of the DGEIS says it best: “Alternative 2 also has the potential to impact more properties than the number that actually present a legitimate lead-paint hazard.”

Fortunately, there’s a better answer.  The DGEIS states: “Alternative 3 would have the least impact on property owners.”  At the same time, the DGEIS states: “Alternative 3 provides the greatest degree of overall protection for the most at risk population in Rochester.  This is because Alternative 3 most consistently addresses lead exposure issues for the target population (children age 6 and under).”  In fact, DGEIS §5.7.3 notes that Alternative 3 “could be considered the most protective of the three with regard to addressing child lead exposure.”

I write this letter in support of Alternative 3: the alternative that will provide the greatest protection to young children, and at the same time will have the least economic impact on our community.

Unlike the other two proposals, Alternative 3 is not concerned with punishment.  It is concerned with protecting our children.  Alternative 3 recognizes that we have limited resources, and that every dollar we spend on homes where no children live, or on overly restrictive measures on any home, is a dollar that we don’t have available to protect children from lead poisoning.

Public Funding is Essential

The City’s Environmental assessment form (DGEIS pp. 144 - 145) notes that “the existing shortage of safe, sanitary and decent affordable housing for low-income households could be exacerbated” by the implementation of the proposed legislation.  The assessment further notes that “housing values are such that not all property owners are willing to undertake the necessary improvements to their properties.” It also notes the obvious method of mitigating this effect.  “The City could be called upon to establish a fund to assist the owners of affected properties”.

Uniquely among the proposals, Alternative 3 (§90-56B) proposes that the City establish a system of grants to assist property owners, and establishes priorities to direct grants to the properties where they will be most effective in protecting young children.  This is critical to the success of this effort, but is ignored in the other proposals.  Since this legislation was first proposed, I have asked a simple question: If the Municipal Code requires hazard reduction at a property and the owner simply cannot afford to perform the work, then what do we do?  No proposed legislation is complete unless it answers that question.  Alternative 3 does.  The other proposals do not.

The DGEIS cites no precedent for any local ordinance that required hazard reduction activities without providing any public funding.  DGEIS §2.4.4.2 notes that State of Massachusetts, for instance, allowed a $1500.00 tax credit for lead hazard reduction work.  Massachusetts “also made grants and loans available to permanently control lead hazards.”  See also New York's Public Health Law §1370-b(3)(h), providing for "ways to financially assist property owners in abating environmental lead, such as tax credits, loan funds, and other approaches".  See also Public Health Law §1370-d(3)(a), providing for publicly-funded lead screenings for children.

The DGEIS also compares ordinances enacted in several other cities.  For instance, the “Pilot Ordinance” in Milwaukee provided grants to homeowners, and the program’s requirements were “waived if grant funds were not available” (DGEIS 2.4.1.1).  The report notes that these grants “were essential in the success of this program.”  The DGEIS also notes that “the risk assessments and reinspections were performed by the MHD at no charge.”  Is the City willing to follow the advice of the DGEIS, and provide these inspections at no cost to the property owner?

DGEIS §2.4.1.2 notes that a successful program must “have a subsidy ratio of at least 3:1” (DGEIS, p. 2-15).  Alternatives 1 and 2 provide a “subsidy ratio” of zero.  The full burden is placed on the property owner.  As the DGEIS recognizes, this is a recipe for failure.

I concede that Alternative 3 is deficient in this respect also.  While our proposal calls for a system of grants, it fails to specify a subsidy ratio, or to prohibit punishment of the property owner if grant funding is unavailable.  I submit that this language should be added to the proposal.  We should demand the 3:1 ratio recommended in the DGEIS.  The City and property owners would thus become partners in this effort, not adversaries.  Is the City prepared to make a commitment to such funding, to specify the amount or ratio of those grants in the ordinance itself, and to forego any penalties for non-compliance if funds are not available, as the City of Milwaukee did?

In addition, I suggest another method to assist struggling homeowners: low-interest loans.  Even if the City is providing three-fourths of the funding for this effort, that is of little consolation to a homeowner who is subjected to fines because he cannot afford to provide the remaining one-fourth.  Rochester has the best credit rating of any municipality in New York.  The City is thus able to borrow money at exceptionally low rates.  Is the City willing to make use of this ability by borrowing funds for this effort, and providing those funds to homeowners, at or below the interest rate the City pays, to assist in lead hazard reduction work?

Such grants and loans would serve two purposes.  First, they would eliminate the unfairness of punishing property owners for failing to do what they cannot afford to do.  This is particularly important, since otherwise, as the DGEIS notes, “enforcement actions” (i.e. fines) tend to fall disparately on “smaller owners”, who “generally had limited funds” and “simply didn’t have the time, financial ability or physical ability to comply with the ordinance” (DGEIS p. 2-15).  The injustice of punishing people of limited means for failing to do what they cannot afford should be obvious.

DGEIS §4.5.2 notes that one fourth of the citizens of Rochester live below the poverty line.  The report also notes that the poor are most likely to live in older homes, where the cost of lead hazard reduction would be the greatest.  See DGEIS Table 5-3, §5.6.1.1.  If grants and loans are not made available, the financial burden of this effort will fall disparately on the very economic class that is least able to afford it.  To fine the poor for conditions they did not create and are unable to remedy is simply immoral.

DGEIS §5.6.1.1 notes that the highest rate of abandonment of properties would occur under Alternative 1, and would occur most often in the poorest neighborhoods in the City.  DGEIS §4.6.3.2.2 notes that “The disparity between supply and demand” for “housing units affordable to households living at or below 30% of the median income” is already “staggering”.  Even if we agree that “mass abandonment” will not occur, can this economic group survive an ordinance that in any way exacerbates this “staggering” problem?

Second, the availability of grants and loans would encourage owners who are not otherwise required to engage in hazard reduction work to do so voluntarily.  After all, “Voluntary solutions to lead-based paint are only effective when the owners realize that a primary prevention approach is affordable” (DGEIS §2.4.1.2).

Public funding will have another hidden benefit.  It's all too easy to simply mandate that property owners undertake these costs.  When the costs are borne by the public at large, there is an increased incentive to solve this problem in the most cost-effective manner, and to prioritize the work in the way that best accomplishes our goal within the available funding.

Some cost to the City is inevitable in any of these proposals.  HUD regulations recognize that government assistance is an essential component of any effort to remedy the problem of lead-based paint.  See e.g. 24 CFR §35.915; 35.1135.  The CGR report recognizes this fact.  The DGEIS recognizes this fact.  The City of Milwaukee recognized this fact.  The City of Rochester, and its taxpayers, must realize this as well.

It's important to realize that measures that have been effective in other cities may not work in Rochester.  The average value of properties here is far lower than in many other areas that have addressed this problem.  An owner of a home worth a quarter of a million dollars may be able to afford the thousands of dollars it may take to remedy a lead hazard in that home.  But the DGEIS lists many neighborhoods in Rochester where the average value of a home is thirty thousand dollars or less, and “there has been as steady decline in property values every year since 1995.”  DGEIS §4.6.2. Where the home is worth less than thirty thousand dollars, and the owner's equity in the property is far less, often the owner's least costly option – indeed, in many cases, his only available option - will be to abandon the property.  A City full of abandoned homes will not likely rejoice that it has thereby been rendered safe from lead hazards. How will Rochester’s legislation take these economic differences into account?

If funding is not available for these hazard reduction activities, and the ordinance mandates repairs, there will be many instances in which the cost of hazard reduction activities will exceed the value of the home.  When an ordinance goes so far as to render a property valueless, this constitutes a "taking" of property, for which the constitution requires "just compensation".  See generally Lucas v South Carolina Coastal Council, 505 U.S. 1003 (1992).  If the ordinance imposes undue burdens, the City may wind up effectively "taking" entire neighborhoods by eminent domain.  Is the City prepared to provide compensation for these regulatory takings?

DGEIS §5.6.1.2 (p. 5-18) states that property owners can “sustain their investment” over a “10-year horizon”, and that “if they chose to sell their property, would be able to attract other investors.  Thus, there would be limited abandonment…”.  The logic of this statement is questionable.  Table 5-4 indicates that implementation of Alternative 1 would decrease the Net Present Value (NPV) of an investment in a home in Rochester by more than 50 per cent in most neighborhoods.  Implementation of Alternative 2 would decrease the NPV by over one third.  If the City were to demand that any other small business owner make an immediate expenditure equal to half of his anticipated profits over the next decade, would we reasonably conclude that the owner would continue to do business in Rochester?  Would we conclude that other investors would willingly buy out such businesses at any reasonable price under such conditions?

At best, this logic seems to indicate that property owners would be “trapped”.  Saddled with their previous investment in city homes, they would be unable to leave, and would somehow absorb the loss to their investment, whether they continue to own the property or sell it at a drastically reduced price.  But why should the cost of the ordinance be placed disparately on these owners, who bear no culpability in the creation of this problem?

DGEIS §5.5.3 notes that “Alternative 1 could potentially result in the highest loss of property tax revenue for the City of Rochester”.  The DGEIS, however, examines only the decreased revenue due to abandonment, not the decrease in revenue due to declining property values.  If the NPV of an investment in a Rochester home decreases by 50 per cent, is it not reasonable to conclude that the value of the property has diminished by this same percentage?  If the value of Rochester’s residential properties suddenly drops so dramatically, how will Rochester cope with the resulting loss of tax revenue?

DGEIS §§5.6.2.1 and 5.6.2.2 recognize that, where there is “marginal value” in a property, often the owner “would rather lose the property than make payments”.  But this fails to recognize that the owner may be “unable … to pay” (id).  Where an owner is “unable to pay” the costs imposed on him by this ordinance, the contention that he is able to hold the property because he can return to profitability with in a “10-year horizon” is fatally flawed.

The DGEIS notes that the loss to investors under Alternative 1 would total over five hundred thirty-nine million dollars (see Table 5-5, DGEIS §5.6.1.2).  This corresponds well to the six hundred million dollars estimated in the CGR report to make Rochester housing lead safe. Given approximately one hundred thousand dwelling units in Rochester (DGEIS Table 4-8), this same amount could be raised by a property tax increase over those ten years averaging five hundred and forty dollars per unit per year. Alternatively, using a 3:1 subsidy ratio, the tax increase required would be only four hundred and five dollars per unit per year.  This would spread the cost of this effort far more equitably, and would avoid the disparate impact of the current proposals on the poorest residents in Rochester.  Is Rochester willing to accomplish this worthy goal through an increase in property taxes?

In any event, another option is available: Alternative 3.  This Alternative would diminish property values by no more than three per cent (DGEIS Table 5-4), while simultaneously being the “most protective of the three with regard to addressing child lead exposure.”  DGEIS §5.7.3.

Protection, Not Punishment

As I have previously expressed both at the public scoping meeting and before City Council, Alternatives 1 and 2 suffer from a common flaw.  Both are overly penal in nature.  Each appears to require citizens to promptly remedy lead-based paint hazards in their homes by methods that many may not be able to afford.  Each, at least impliedly, would impose fines on citizens for failure to make such repairs, even if they are financially unable to do so.  See Code §§ 52-3A, 90-45A.  The proposals would also allow families to be evicted from their homes based on conditions they neither created nor have the ability to remedy. See Code §§ 90-16A(2), City Charter §3-15C(1)(a).  Is this truly the City’s intent?

In contrast, the goal of Alternative 3 is to provide the maximum protection for our children, while minimizing the financial burden to property owners.  It is not directed at punishing innocent owners for conditions they did not create, or at lining the City's coffers through the collection of fines.

I believe that when a lead-based paint hazard is found in a citizen's home, that person is a victim, not a criminal.  The Code should seek to help such persons, not to punish them.  Alternative 3 accomplishes this goal.  When a hazard is found, Alternative 3 does not inflict penalties.  Instead, it offers education and assistance.  This is a far more sensible way to treat this problem.

DGEIS §3.1.2 notes that Alternative 1’s section on enforcement is “incomplete … with some reference to the enforcement provisions located in Chapter 90 of the Code.”  It’s important to realize that this will result in a default to the typical enforcement techniques of the NET office.  First, NET will impose fines of six hundred dollars per week (Municipal Code §13A-11D[1]), which is doubled to one thousand two hundred dollars per week if the homeowner is financially unable to pay the fine or to take time off from work to appear at a hearing (id).  On May 1 of the following year, these fines are added to the property taxes (Code §13A-11D[2]).  Thereafter, the City will commence an in rem foreclosure proceeding and take title to the property.  See Real Property Tax Law, Title 3.  DGEIS §4.6.2.1 notes that the rate of such foreclosures by the City has increased by over 300% in the last decade (since NET was formed).

Assuming that our objective is to protect children from lead poisoning, not to render them homeless, the methods of enforcement need to be specified in the ordinance itself.  As the DGEIS notes: “The language within the ordinance must be extremely specific” (DGEIS §2.4.1.1).

According to the 2002 study by the Center for Governmental Research (CGR), the cost to make all Rochester residences lead-safe would exceed six hundred million dollars - an average of $7753 per dwelling unit.  The DGEIS agrees that this dollar figure is “appropriate for average lead hazard control work” (DGEIS, p. C-3).  According to estimates by the Rochester Housing Council, the cost of full abatement would exceed 5.6 billion dollars - an average of seventy-seven thousand dollars per dwelling unit, in a city where the average value of a single-family home is only fifty-three thousand dollars (e.g. DGEIS p. B-3).  If a property owner cannot afford required hazard reduction activities, how will fining him help to protect our children?

A lead-based paint inspection will typically cost between three hundred and fifty and four hundred dollars.  In some homes, where a problem is more difficult to pinpoint, the cost may be far greater. For many people, this cost would be devastating. Proposals 1 and 2 would mandate these tests in many homes, and impose fines or eviction on those who cannot afford them.  Do laws that impose fines on parents because they are poor serve to protect children?

Two speakers at the public hearing suggested that the cost estimates in the CGR report and the DGEIS were too high, and that in fact lead hazard reduction could be accomplished less expensively.  Yet the DGEIS notes that the City currently provides grants of up to $24,000 per unit to make homes lead safe (DGEIS § 3.3.1.1).  The DGEIS also reports that the City provides grants of $100,000 for lead testing in “over 200 homes”, an average of just under $500 per home.  Does the City feel that these estimates are too high, and that the City has been wasting money on overly large grants, or are these historical costs a reasonable estimate of the costs for testing and making homes lead safe?

Under Alternative 3, the City would provide these tests upon request, at City expense.  Lead paint is a public problem.  The cost of remedying it should be borne by the public in an equitable fashion, not arbitrarily based on the fortuitous circumstance of what property a citizen happens to own on the date that the ordinance is enacted.  Additionally, the City should be able to obtain a volume discount for these inspections that would be unavailable to individual homeowners.

“Targeting”

All three proposals acknowledge the need to “target” certain “high risk” homes.  Alternative 1 suggests "targeting" properties in certain zip codes (“census tracts”, see Alternative 1 §60-105D).  §90-54 of Alternative 2 ties its efforts to the City's certificate of occupancy program.  Thus, it applies only to duplexes, multiple-family residences, and single-family residences that are not occupied by an "owner, or a spouse, child, or parent of the owner".  Municipal Code §90-16A(1).  The proposal would provide no protection of any kind to any child whose parents own their home.

It is difficult to conceive of a rational reason to deny children any assistance to protect them from lead-based paint hazards simply because their parents own their home.  Additionally, this proposal would require literally hundreds of millions of dollars of testing and hazard reduction work in homes where no children live.  This simply is not the best use of our limited resources.  The NYSCPOB respectfully submits that children do not acquire lead poisoning from zip codes, or because their parents do not own real estate.  They are poisoned because of lead paint chips and lead dust in their homes.

Why would we deny children any assistance just because their parents own real estate?  How does repeated lead testing in houses where no children live protect children?

According to the 2000 U.S. census, there are approximately sixty-five thousand "rental" dwellings in the city of Rochester.  There are only eight thousand homes where children under the age of six reside, and approximately three thousand of those homes are owner-occupied.  If we spread our resources over sixty-five thousand homes, we will fall short of funding and will surely fail to protect our children from these hazards - even those children lucky enough to live in "rental" housing.  If we concentrate our efforts on the eight thousand homes where children under the age of six years reside, we can and will succeed.

Under Alternative 3, we would not concentrate on irrelevant demographics such as property ownership, but would instead concentrate our limited resources where they can do the most good - in the homes where children under the age of six reside.  Under Alternative 3, we will protect almost twice as many children as under Alternative 2, while expending less than one-eighth of the funds.

I live in the Maplewood neighborhood, in the 14615 zip code.  This area has one of the lowest incidences of lead poisoning of any area in the city.  And I own my home.  Both of these proposals would thus provide no protection to my children, based solely on demographics.  Does Rochester intend to leave many young children unprotected because they live in the wrong area of the city?

Alternative 2, in §90-51F, contends that lead-based paint "presents the most serious risk, to young children residing in rental properties".  Does the City truly believe that a “rental” property where no lead hazards have been found upon inspection is more hazardous that an owner-occupied house that has never been inspected?  Is this not simply discrimination against non-landowners?  The NYSCPOB respectfully submits that lead does not discriminate between children based on whether their parents own their homes.  Neither should we.

The NYSCPOB therefore supports the common-sense proposal that "the most likely sources of exposure of to lead-based paint hazards in children are the residential properties in which those children reside."  Alternative 3, §90-51G.  Lead paint in rental housing where no children live is far less hazardous than lead paint in homes - even owner-occupied homes - where young children reside.  Children are poisoned by deteriorated lead paint in their homes.  They are not poisoned by property ownership, zip codes, or any other demographic.  All these other categories may be more administratively convenient, but they are not as effective at protecting our children.  And that must be our goal.

Safe Work Practices

Alternative 3 strives, whenever possible, to encourage remediation work during periods where a house is vacant, and "targets" available grants towards housing at that time.  Lead hazard reduction activities invariably result in the disturbance of intact lead paint, and the most effective way to limit children’s exposure to the hazards created during such activities is – whenever possible - to perform them when a house is vacant.  Additionally, the improvements to the housing will invariably be less expensive to perform during periods of vacancy, and there will be no cost for temporary relocation of the occupants.  Does the City acknowledge that lead hazard reduction activities are most cost effective and least hazardous when accomplished at times when a property is vacant?

Uniquely, Alternative 3 also encourages the use of testing, such as with an x-ray fluorescence spectrum analyzer (XRF device), to determine which surfaces in a home contain lead-based paint.  Such testing is far less expensive than replacement of components based on the “presumption” that the component contains lead.  Is the City willing to provide XRF testing to assist homeowners in reducing lead paint hazards in the most cost-effective manner?

“Clear Language”

The NYSCPOB agrees that “clear language” in this ordinance is essential (DGEIS §2.4.1.1).  Another weakness in Alternatives 1 and 2 is their frequent references to the Code of Federal Regulations (CFR) that regulate properties owned or subsidized by the Department of Housing and Urban Development (HUD).  This makes the ordinance very difficult to understand, since the reader must continually refer to other regulations in order to understand the ordinance requirements.

As an example, §90-55 of Alternative 2 refers to 24 CFR §§ 35.1320, 35.1325, 35.1330, and 35.1340.  These regulations cover six pages of ten-point text.  In turn, these sections refer to 24 CFR §§ 35.110, 35.140, 35.155, 35.1310, 35.1315, 35.1345, 35.1350, 35.1355, 29 CFR 1926.59, 40 CFR §§ 745.225, 745.227, 745 subpart Q, and 15 U.S.C. §§ 2683 and 2685(b).  I won't mention how long the texts of all these regulations are, or the number of additional regulations to which they refer.  The point is that a person attempting to understand this ordinance would face a formidable task of wading through a large volume of regulations, most of which are inapplicable to his circumstances.  Federal regulations are not renowned for their clarity, and we should not seek to emulate them.  Additionally, these regulations are subject to change at any time.  By referring to them, we would essentially allow HUD to revise Rochester's City Code.

Alternative 3 virtually eliminates all references to the federal regulations, and instead simply adapts the applicable verbiage from those regulations.  The result is an ordinance that can be understood without reference to other sources.  Shouldn’t our Municipal Code eliminate these confusing references to federal laws and regulations?

The additional problem in referring to HUD regulations is that many times, wording that makes perfect sense in the context of those regulations becomes ambiguous or even absurd in the context of Rochester's Code.  HUD regulations, by definition, apply only to HUD-owned or HUD-subsidized housing.  See e.g. 24 CFR §55.100(b).  A requirement imposed by HUD is essentially a requirement that the federal government imposes on its own housing, and as a condition upon any privately-owned housing that receives assistance through federal funding.  If a property owner does not comply with the requirements, HUD's remedy is simply to deny continuation of that assistance.   Generally, no fines are imposed, and no one's property is taken away.  The HUD regulations are not penal laws.  They are more akin to a contractual obligation assumed by a property owner as a condition of receiving HUD assistance.  Imposing the same requirements as part of a penal ordinance carries a very different message.

Two examples appear in both Alternatives 1 and 2.  First, each proposal requires that the occupants of a home be "temporarily relocated" during hazard reduction activities, and forbids them from entering the property during these activities.  See Alternative 1 §60-204A, Alternative 2 §90-58A; compare 24 CFR §35.1345(a)(2).  This regulation makes perfect sense in the HUD context.  It does not make sense as part of this ordinance.

The initial ambiguity in the ordinance is that it does not indicate who should pay for this "temporary relocation", a point that is not addressed in the DGEIS.  When HUD undertakes lead hazard reduction activities on federally owned housing, the answer is obvious: the federal government pays the tab.  In that situation, there's simply no one else in the picture.  The burden to HUD is minimal; HUD owns a great deal of property, so it will generally be easy to find another home to provide for this temporary relocation - often, another apartment in the same building.

In the context of this ordinance, the answer is less clear.  When the City mandates that a private owner be "temporarily relocated" during these activities, where is the owner supposed to go, and who is supposed to pay?  Will the City pay this expense, as the federal government does, or would this cost be borne by the homeowner?  The CGR report estimates the average cost of such relocation at seven thousand dollars per dwelling unit.  Needless to say, this would present an onerous burden on our citizens.

In the case of a rental property, who should pay the relocation cost?  Will it be the City, the tenant, or the landlord?  If the landlord owns only a single property, or a small number of properties, all of which are occupied, to where should the tenants be "relocated"?  What will we do if the person upon whom the burden is imposed is financially incapable of paying?  As the DGEIS recommends: “the language within the ordinance must be extremely specific to the required actions and who is responsible for those actions” (DGEIS p. 2-14).

Similarly, the same sections of these codes state: "occupants shall not be permitted to enter the worksite during hazard reduction activities". (See DGEIS p. 3-14).  In the context of a HUD regulation, it makes sense to tell the relocated tenant to stay out while the work is in progress.  And since HUD is subsidizing the rent, it has some right to inconvenience its tenants.  It's a very different matter to tell private property owners that they are forbidden to enter their own homes.  Would the proposed legislation allow the City to fine a homeowner or tenant for entering his own home?

An additional problem with the use of these regulations in the context of a city ordinance is that they effectively forbid a homeowner from performing renovations himself, which may be the only way he can afford.  If the "occupants" are not permitted in their own home during the work, then obviously they cannot do the work.  This regulation may therefore actually prevent owners from remedying lead hazards in their homes.  Does the City intend to prohibit property owners from performing hazard reduction work on their own properties in a lead-safe manner?

Alternative 3 answers these concerns.  In the case of a rental property, Alternative 3 allows, but does not compel, a tenant to relocate during such activities.  Of course, the tenant is not responsible for any rent during the work period if he elects to relocate.  And if the work is to take longer than sixty days, the tenant is allowed to break the lease without penalty.  Similarly, the tenant is allowed to break the lease without penalty upon discovery of an uncorrected lead-based paint hazard.  This proposal provides protection for tenants without imposing undue burdens upon them.  At the same time, it gives landlords a great incentive to remedy hazards expeditiously, and it does not prohibit homeowners from working on their own homes in a lead-safe manner.

Show Me a Sign?

Another concern is the sign requirements of these proposals (Alternative 2 §90-57C, Alternative 1 §60-203C).  These proposals would require the posting of signs, bearing a specified warning in both English and Spanish, facing each adjoining property, prior to any lead-based paint hazard reduction work (see DGEIS Table 3-1, p. 3-12).  For most properties, this would require the posting of from three to five such signs.  Many residents, myself included, would be prohibited from painting their home simply because they do not speak Spanish.  Wouldn’t these proposals make the failure to learn Spanish a prosecutable offense?

The sign need not specify what manner of "hazard reduction work" is "in progress" at the property, but must contain a telephone number for a contact at City Hall.  Of course, if the neighbors were to call this number, the person at the other end of the phone would have no idea what activities were underway at the property.  What good does the sign do if the City has no information to supply?

Alternative 3, § 90-58B would limit this requirement to work for which a building permit is required.  At least in such a case, the folks at City Hall might be able to provide neighbors with some information.  It's difficult to imagine, however, what the neighbors would do with this information.  Should they leave their homes until the work is done?  Should they seal their windows and hide in the basement?

I encourage you to delete this provision completely.  If I'm climbing a ladder with a gallon of paint and a brush, I'm sure that my neighbors can figure out on their own that I'm painting the house, without the benefit of a sign. What information would these signs provide that would not be observable without them?

Notification to tenants within the building certainly makes sense.  But this sign requirement would do nothing to protect children from lead paint hazards.  It would serve solely to allow the NET office to impose fines on property owners who are reducing lead hazards in a lead safe manner.  That should not be the intent of this ordinance.

Preemption by New York Law

As the Court of Appeals has repeatedly stated, "Where the State has demonstrated its intent to preempt an entire field and preclude any further local regulation, local law regulating the same subject matter is considered inconsistent and will not be given effect. *** The legislature’s intent to preempt may be inferred from a declaration of policy or from a comprehensive or detailed scheme in a given area.”  Incorporated Village of Nyack v Daytop Village, Inc., 78 N.Y.2d 500 (1991); Cohen v Village of Saddle Rock, 100 N.Y.2d 395 (2003); People v De Jesus, 54 N.Y.2d 465 (1978).
DGEIS §2.1.2 notes the existence of many New York laws and regulations that govern the same subjects addressed by these proposals.  Title X of New York's Public Health Law (PHL) governs the treatment of lead paint hazards in the state of New York.  PHL §1370-a(2)(b) requires the Department of State to "coordinate lead poisoning prevention".  §1370-b(3) declares that the New York State Advisory Council on Lead Poisoning Prevention shall "develop a comprehensive plan to prevent lead poisoning" (emphasis added, see DGEIS §2.1.2).  Title X of the Public Health Law goes on to cover subjects of abatement, enforcement, funding, screening, and regulations on manufacturing, among others.

The Legislature is certainly aware of the decisions of the Court of Appeals.  When the New York Legislature chooses wording such as “comprehensive statewide plan”, clearly it has evidenced the intent to preempt this field of legislation.  Since the New York Legislature has explicitly carved out this area of law for itself, Rochester's City Council has no authority to attempt to legislate in the same field.  Wouldn’t any such local legislation be ultra vires and void?

Page 7-1 of the DGEIS blithely states: “The proposed ordinances have been developed to be consistent with these statutes and regulations.”  But where the state Legislature has evidenced an intent to prohibit any local legislation in this area, how can any proposed local ordinance be “consistent” with that intent?

This objection is neither formalistic nor technical.  The Legislature has considered the importance of protecting New York’s children from exposure to lead, but it has also determined that the magnitude of this task requires that it be carried out at a statewide level, and that to impose the burden of fixing this problem on one municipality, much less on individual property owners, would be devastating.  Rochester’s City Council does not have the authority to override this legislative mandate.

The DGEIS expressly notes that “current public health policy in New York State … does not fully embrace primary prevention and instead relies upon screening children for blood lead levels”, but opines that “This strategy is inadequate” (DGEIS p. 1-2).  Does Rochester’s City Council have the authority to determine that the path chosen by the New York Legislature is “inadequate” for Rochester?

Specific Deficiencies in Alternative 2

§90-55 of Alternative 2 would require full lead screening for a property upon the discovery of any deteriorated paint.  Even the smallest paint chip on the exterior of the property would drive the requirement for testing with a cost of several hundred dollars.  A small chip of paint missing from a baseboard in the living room would require wipe tests in every room of the home. If a landlord repaints that baseboard the day before the code inspection, no wipe tests are required.  If he paints the baseboard the day after the inspection, he must pay for wipe tests, not just in the area where the work as done, but on every floor and every windowsill in every room of the house, even if no children live there.  This is not the best use of our limited resources.

Additionally, Alternative 2 would require costly lead wipes on the interior of the home upon discovery of any deteriorated paint on the exterior of the building.  Anyone who has ever endured a Rochester winter knows how unreasonable it would be to attempt to keep every painted surface on the exterior of his home in perfect condition at all times in order to avoid this expensive testing.  While it is appropriate to require that painted surfaces be kept in a reasonable state of repair, lead wipe tests of the interior should not be required based on deteriorated paint on the exterior.  The HUD regulations do not require this.  See 24 CFR §35.1340(b)(2)(ii).  Our ordinance shouldn't either.

Why should work in one room of a house require testing of the entire house?  Why should exterior painting require testing of the home’s interior? 

Under Alternative 2, the discovery of a lead-based paint hazard results in the denial of a certificate of occupancy, which can result in fines or eviction, even if no children live in the home, and the owner is financially incapable of correcting the hazard.  See Rochester City Charter §§10-11, 13A-11D, Code §90-16A(2).  In contrast, under Alternative 3, the City would only require the correction of deteriorated paint.  The City would recommend, but not mandate, corrective actions for any other lead-based paint hazards, and would allow a tenant to break his or her lease without penalty if the hazard is not corrected.  Additionally, the landlord is required to notify future tenants of the results of the lead inspection.  This does not take the "teeth" out of the ordinance.  A landlord has a very real incentive to correct hazards if he cannot rent his property due to such hazards.  Additionally, once the City places the landlord on notice of the hazard, the threat of civil liability is a far greater incentive to correct the problem than any penalties that the NET office could threaten.  And every dollar we take away from the property owner in fines is a dollar that he does not have to correct the problem.  Fining property owners for failing to do what they cannot afford to do is not only unjust; it is also fundamentally ineffective.

§90-53 of Alternative 2 sets up a presumption that any paint on a home built before 1978 is lead-based.  This is certainly reasonable, but whenever a presumption is set up in legislation, the legislation must also specify how the presumption can be overcome.  Compare e.g. Real Property Law §223-b(5)(c).  Under Alternative 2, how would a property owner rebut this presumption?

Under Alternative 3, this presumption may be overcome by the results of testing with an XRF device that the surface in question does not contain lead-based paint.  It could also be overcome by a sworn statement that the component does not contain lead-based paint, (e.g. where the owner has personal knowledge that the component was constructed after 1978).  Without this provision, a hearing examiner might cling to the presumption created by this section despite compelling evidence to the contrary. Does the City agree that property owners should not be punished for “presumed” hazards, in cases where in fact no hazards exist?

§90-57E of Alternative 2 requires notice to the tenants when any hazard reduction work is performed.  The NYSCPOB agrees with this requirement, but again we urge that the requirement not include translating the notice to Spanish.  If a tenant does not speak English, certainly the landlord should be encouraged to provide the notice in an understandable way.  But where the tenant is fluent in English, this presents an unnecessary burden on the landlord, especially one who does not speak Spanish.

§90-58B(2) of Alternative 2 would require a warning sign to be posted at the entry to each room where work is in progress.  In light of the fact that the tenants have already been notified, this requirement is superfluous and again serves only as an excuse for the NET office to impose unnecessary fines.  How are children protected from lead poisoning by fining a property owner for failing to post a sign to notify tenants of what they already know?

§90-62 of Alternative 2 prohibits retaliatory action against tenants who report lead-based paint hazards.  Alternative 3 expands significantly on this protection.  First, the protection must extend to retaliation by the City.  No tenant or homeowner should be deprived of his home, or punished in any way, based on the results of a voluntary inspection.  The City's efforts should be to help the victims of lead-based paint hazards, not to punish them.  Won’t people be far more likely to request inspections if the City stops threatening them with fines or eviction based on what the inspection might reveal?

§90-62C of Alternative 2 copies some of the wording from Real Property Law 223-b(6), holding that the tenant is not protected against "retaliatory actions" if the tenant has caused the condition that is the subject of the complaint.  The NYSCPOB supports this addition.  A tenant should not be able to avoid eviction by periodically vandalizing his home.  §90-53 of Alternative 3 goes still farther, however, and also copies additional wording from Real Property Law §223-b(5)(c), which defines how the presumption of retaliation can be overcome.  While the NYSCPOB agrees with the presumption of retaliation, it must be realistically rebuttable.

Alternative 2 also prohibits rent increases following a complaint.  While I support the intent of this ordinance, I believe that it would have unintended effects that outweigh its benefits.  As Alternative 2 is written, even a rent increase that was previously scheduled as part of the lease agreement would become unlawful simply because the tenant has called in a complaint.  Thus, a tenant may effectively freeze his rent by simply calling in a complaint once every six months.  More importantly, if a landlord is required to make substantial improvements to the property that substantially increase its value, the landlord should not be prohibited from demanding the rent that the market will bear for the improved property.  If a property owner abates a lead hazard by installing new exterior siding, new windows, drywall, trim, and kitchen cabinets, a subsequent increase in the rent is not retaliation, it's just good business.  Is the City really attempting to impose rent controls under the guise of prohibiting retaliatory action?

This attempt to prohibit retaliatory rent increases is admirable and well intended.  I cannot agree, however, that the possibility of such action is so profound as to justify involving the City government in the contractual relationships between tenants and their landlords.  Market forces will provide all the protection we need.  Only a very foolish landlord would price himself out of the market out of vindictiveness.

§90-59A(3) of Alternative 3 provides far more sensible protection.  It allows a tenant to relocate during hazard reduction work without any responsibility for rent during this period.  §90-63B further allows a tenant to break the lease without penalty if a hazard is discovered.  It specifies, however, that the presumption of retaliation is available only as a defense.  It is a shield, not a sword.  Its function is to protect the tenant against actions by the landlord, not to give the tenant a "presumed" cause of action in an action in which the tenant is the plaintiff.

Benefits of Alternative 3

Alternative 3 contains numerous additional differences from the Alternative 2, and we encourage those drafting this legislation, including City Council, to meet with us to discuss these details.  The following are a few examples.

Several definitions from Alternative 2 have been altered.  For instance, we specify that a "chewable surface" is not considered a hazard if there is no evidence that a child has chewed on the surface, just as the HUD regulations do.  See 24 CFR § 35.1330(d).  We've also included "emergency shelters, child care facilities for children under six years of age, kindergartens and nursery schools" in the definition of "residential property", just as in the HUD regulations, for reasons that should be obvious.

We've also added the availability of XRF testing to identify lead-based paint prior to hazard reduction work.  Once again, this will involve a small cost to the City, but will provide great savings for homeowners by allowing them to limit their efforts to surfaces where lead is actually present.  Monroe County currently provides such testing for tenants receiving DSS assistance, and it has proved invaluable.  In speaking with coalition members, I was surprised to learn that often many surfaces, even in older City homes, have been found not to contain lead-based paint.

Alternative 3 also explicitly states that the provisions of the ordinance do not apply to surfaces that do not contain lead-based paint, and that wipe tests are not required based on de minimus defects.  Such levels do not require lead-safe work practices under Alternative 2; it makes sense that we should not require expensive testing in such cases either.

Like Alternative 2 and the HUD regulations, Alternative 3 requires that deteriorated paint be corrected and the test areas be cleaned of visible dust and paint chips prior to the taking of wipe samples.  Alternative 3 §90-57B; compare Alternative 2, §90-56B(2); 24 CFR §35.1340(b)(2)(ii).  It would be wasteful to perform costly testing when a visual assessment has already determined that a hazard exists.  §§ 90-54B and 90-59A(5) of Alternative 3 fill a gap in Alternative 2, however, by specifying that correction of deteriorated paint is the responsibility of the owner, while cleaning is the responsibility of the occupant.  Regular cleaning is a crucial part of any hazard reduction activity.  See e.g. 24 CFR §35.1330(e)(2); DGEIS §2.2.2.4.  State regulations place the burden of normal cleaning on the occupants.  See New York State Property Maintenance Code §301.2 (19 NYCRR part 1226).  The intent of this ordinance should not be to require landlords to become their tenants’ housekeepers.

§90-57E of Alternative 3 explicitly states that any clearance report issued by the City or its agents will be considered advisory in nature, and that no liability may be imposed on the City based upon such a report.  Similarly, § 90-65C disclaims any liability based on listings in the City's database of lead-safe properties.  The purpose of this legislation is to protect children, not to provide a windfall for personal liability attorneys at the expense of city taxpayers.

The section of Alternative 3 that spawned the most debate among NYSCPOB members was §90-54, regarding inspections.  We unanimously agreed that inspections are a necessary element of any effort to combat lead paint.  We also unanimously agreed that the most economical and equitable way to provide those inspections is for the City to bear the cost, either by training its own personnel, or hiring outside contractors.  The city will be in a far better position to bargain for cost-effective testing than would individual homeowners.

How to use our limited resources to protect the greatest number of children proved a more difficult problem.  I believe that Alternative 3 accomplishes this.  First, every inspection for a certificate of occupancy would require a visual inspection.  The DGEIS acknowledges that deteriorated paint is “by far the most significant source of lead exposure to children” (DGEIS §4.7, p. 4-19).  Any deteriorated paint found in the inspection must be repaired prior to any further testing.  Once repairs are made and the work area cleaned, wipe tests would be provided in any home where a child under six lives or in any vacant house that has been made available to a family with a child under the age of six.  Alternative 3, uniquely among the three Alternatives, realizes that we have limited financial resources available, and strives concentrate those resources to most effectively combat “the most significant source of lead exposure to children”.

Alternative 3 is not limited to certificate of occupancy inspections.  Lead-based paint inspections would also be available to owners upon request.  As DGEIS §5.7.1 notes, this could “could impact a larger number of housing units than the number that actually present a legitimate lead paint hazard”, but naturally, we assume that the City would give the highest priority for such tests to houses where young children reside.  Is the City willing to provide this assistance, even to children whose parents own real estate?

Alternative 3 also provides for lead-based paint inspections in response to bona fide complaints regarding deteriorated paint.  It also provides for testing, using an XRF device or other suitable method, to assist property owners in determining which surfaces in their homes could be hazardous.  All of these measures will help Rochesterians to combat this problem in the most cost-effective manner.

Deficiencies of Alternative 1

Alternative 1 is forty-eight pages long, and refers to countless federal regulations.  It is extraordinarily complex and cumbersome.  It is difficult to believe that the citizens of Rochester, or even the officials charged with its enforcement, will be able to comprehend this proposal, much less comply with it.

Alternative 1 begins with a proposal that all property owners will be required to file a "Certificate of Lead Poisoning Prevention Code Compliance" (CLPPCC).  To obtain such a certificate, the homeowner must conduct a lead-based paint inspection, presumably at his own expense (source of funds “not stated”, see DGEIS Table 3-1, p. 3-14).  He must then remedy any hazards located by the inspection, again presumably at his own expense (id).  Any homeowner who is financially unable to accomplish these requirements will be subject to fines and even incarceration.  See Municipal Code §§ 13A-11D(1); 52-3.  Is the intent of this ordinance to punish the poor for their poverty?  How would children be protected from lead hazards by fining their parents for failing to do what they cannot afford to do?

The penal nature of this requirement is counterproductive.  Every dollar that a homeowner pays in fines is a dollar that becomes unavailable for improvements to his property.  Every day he spends in jail for the crime of purchasing property in Rochester is a day he does not have available to improve his property.  Our objective should be to help our citizens, not to punish them.

Under §60-106B(4) of Alternative 1, the owner of an owner-occupied single-family home may instead file a sworn affidavit attesting that no children live in the home, and thus obtain an exemption from the CLPPCC requirement.  The owners may then bear children and raise them in a lead-contaminated home without government interference.  How does this provision protect children?

All "rental" properties, however, are required to conduct lead-based paint testing and to remedy any hazards, even if no children live in the home.  How do these costly tests in homes where no children live serve to protect children?  Doesn’t this waste funding that could be more productively used in housing where young children reside?

This “certificate” proposal is not directed at protecting children.  It instead seeks to punish landlords for purchasing property in Rochester, and to punish the poor for their poverty.  It also forces many owner-occupants with children to choose between committing perjury and losing their homes.

The "certificate" must be renewed after one year, and thereafter in intervals ranging from six months to three years.  Additionally, §60-105A allows the City to demand more frequent testing by simply sending a notice requiring the filing of a new certificate.  There is apparently no limit to the frequency with which these notices may be sent.  A new certificate may also be required based on any citation for deteriorated paint, even on the exterior of the property.  Wouldn’t this unregulated discretion to compel inspections invite arbitrary and selective enforcement?

Assuming an average cost of three hundred and fifty dollars for these tests, and sixty thousand "rental" dwelling units in the city where no young children live, this would cost the citizens of Rochester forty-two million dollars in the first two years, for lead-based paint testing of homes where no young children live.  How would this serve to protect our children from lead poisoning?

DGEIS §5.4 expressly notes that currently, there simply are not enough certified lead-based paint evaluation firms in the Rochester area to perform the staggering number of inspections that would be required under Alternative 1.  This would make it simply impossible for homeowners to comply with the ordinance, and allow the City to fine them, and ultimately foreclose on their homes, for failing to do the impossible.  The injustice of this alternative should be obvious.  In contrast, the DGEIS finds that Alternative 3 is sustainable with our current infrastructure.

§60-105A(4) of Alternative 1 makes it clear that it is the responsibility of anyone purchasing a home in Rochester to "obtain the Certificate … within 120 days of the date of the closing."  Presumably, the failure to obtain the certificate will be punishable by fines.  The message is simple.  If you have children, do not purchase property in Rochester.  Is that the right message for the City to send to prospective purchasers?

The risk of civil liability to the City of such a "certificate" program is also staggering.  It is one thing for the City to offer assistance to its citizens.  But where the City affirmatively certifies the safety of a property, if a child is later diagnosed with elevated blood lead levels at that property, the City may be held liable for damages.  See generally Garrett v Holiday Inns, 58 N.Y.2d 253 (1983).  Is the City willing to become the insurer of the safety of residential properties within its borders?

§60-105A(3) of Alternative 1 would require a certificate to be obtained upon transfer of title of certain properties “when the purchasing household includes a child six years of age or under”.  But §296(5)(a)(3) of New York’s Executive Law (Article 15, entitled “Human Rights Law”) prohibits a person selling or letting real estate from enquiring as to whether a prospective purchaser has children.  How is a seller or lessor supposed to know whether the “certificate” is required without violating the Human Rights Law?  Also, if costly lead abatement work will be required if the landlord rents to families with children, won’t this encourage unscrupulous landlords to discriminate on this basis, in violation of Executive Law §296(5)(a)(1) and (2)?  After all, “While it is illegal … such discrimination is known to exist in the community.”  (Environmental Assessment Form, section 8, DGEIS p. 132).

Isn’t this “certificate” requirement basically an attempt to reverse the burden of proof from the State to the citizen?  Where a homeowner fails to file a certificate, he may apparently be fined for that failure, even if no hazards exist in his home.  In essence, a citizen could be punished not because he’s guilty of anything, but because he has failed to come forward on a periodic basis with affirmative proof of his innocence.  Such a system is unjust and oppressive.  And it does nothing to protect our children.

§60-104C(2) of Alternative 1 sensibly declares: “the issuance of the certificate does not assure that the property will remain free of lead hazards”.  This is of course entirely true.  But if the certificate program would not protect our children, then what would be its purpose?  Does it serve only as an excuse to mete out fines?

§60-107 of Alternative 1 would allow the Department of Community Development to conduct inspections of private homes "upon its own initiative", and to obtain search warrants to aid in this task.  This sort of strong-arm tactic would violate the Fourth Amendment to the United States Constitution as well as Article 1, §12 of the Constitution of the State of New York.  It would turn the city of Rochester into a Police State.  This is not a healthy environment in which to raise children.  It is not an environment in which adults should be forced to live either.

As New York’s Court of Appeals has stated, “a search warrant, unlike the subpoena, is not a preliminary investigatory tool, but rather is a device for obtaining evidence intended to be used against a defendant where probative support of his guilt is already known to the authorities.” Matter of Hynes v Moskowitz, 44 N.Y.2d 383, 394-395 (1978); see also New York Criminal Procedure Law §§ 690.10, 690.35.  Isn’t §60-107 of Alternative 1 an attempt to use search warrants as a “preliminary investigatory tool”?

The Court of Appeals has also held that “A search warrant … is in the nature of a criminal process, and we repeat that its purpose is to aid in the detection and punishment of crime.  It has no relation whatever to civil process or civil trials.”  Matter of B.T. Productions v Barr, 54 A.D.2d 315 (1976), aff’d 44 N.Y.2d 226 (1978), quoting People ex rel. Simpson v Kempner, 208 N.Y. 16, 22-23 (1913).  Isn’t §60-107 of Alternative 1 an attempt to use search warrants to enforce what is essentially a civil regulatory scheme, in an effort to collect a “penalty” from a property owner “in a civil action” (Rochester Municipal Code  §52-3)?
Under §690.05 of New York’s Criminal Procedure Law (CPL), generally only a police officer or a District Attorney may seek a search warrant.  Does the City believe that the police and Mike Green’s office will enforce this provision?  Does the City intend to allow other persons to seek these warrants?  If so, what provision of the General City Law, or any other law of the State of New York would empower Rochester’s City Council to devolve such authority on any such persons?

Similarly, under CPL §690.05, only “a police officer” may execute a search warrant.  Will the City of Rochester be training its police officers to perform lead-based paint testing?
New York’s Court of Appeals has noted that “the use of a search warrant rather than a subpoena as part of an investigation not aimed at a particular criminal prosecution would raise questions of constitutional magnitude.”  Matter of B.T. Productions v Barr, 44 N.Y. 226, 236 (1978).  Is the City of Rochester prepared to answer these constitutional questions in court, and to defend this unprecedented arrogation of authority?

As recently as July 2005, Supreme Court, Monroe County issued a preliminary injunction prohibiting the City of Rochester from seeking search warrants in conjunction with its “certificate of occupancy” program.  Is the City prepared to endure further litigation regarding search warrants in this context?

The “CLPPCC” certificate would not protect our children’s safety.  It would merely provide a useful tool of oppression and harassment to the NET office.  It would allow NET to harass and punish any persons who have fallen into its disfavor, even if the are guilty of no offense.  This requirement seeks to punish the victims, turn our City into a police state, and to “dismantle our system of ordered liberty in favor of a system of well-kept order alone.”  People v Scott, 79 N.Y.2d 474 at 501 (1992).

§60-104C(5) of Alternative 1 requires a landlord to post a notice of the “certificate requirement” within the tenant’s home, and would presumably allow the City to fine the landlord if the tenant removes this unsightly notice.  This is completely inappropriate.  It is important to realize that we are dealing with people’s homes.  It is not proper to require the interior of those homes to be posted with warning signs.  It’s one thing to require a sign regarding application of the Heimlich maneuver in a restaurant; it would be quite another to require private citizens to post such signs in their dining rooms upon pain of fines.  This provision does nothing to protect children; it is directed solely at lining the City’s coffers through the collection of fines.

The "lead safe work practices" section of the Alternative 1 is also overly burdensome.  Initially, §60-203 would require private homeowners to notify the City of any "work that will involve removing or disturbing lead-based paint", again presumably upon pain of fines or incarceration.  This proposal would do nothing to protect our children.  It would only require unnecessary paperwork and lead to fines of innocent citizens and increased costs.  It also begs for selective enforcement.  Would citizens be subjected to fines for reducing lead hazard in their homes, simply because they failed to comply with this “notice” requirement?  If not, then what is the purpose of this provision?

 §60-203H would require retailers such as The Home Depot to post notices near any sanding or scraping tools warning of the hazards of improper removal of lead-based paint. I submit that education regarding the hazards of lead paint removal is appropriately a government function.  It is not reasonable to impose this responsibility on the owners of hardware stores, or to presume that homeowners are likely to become educated in lead-safe work practices by reading a sign in a hardware store.

§60-304 of Alternative 1 is a lengthy and complex myriad of notification and inspection requirements upon the sale or lease of property in Rochester.  It requires persons selling or letting property to provide lengthy warning statements that would be difficult for any prospective purchaser or tenant to understand.  It requires persons letting property to provide prospective tenants with step-by-step directions on how to sue their landlord for any deviation from these requirements, right down to the telephone number of a personal injury attorney to call for this purpose.  This proposal seems far more concerned with providing a windfall to personal injury attorneys than with protecting children from lead-based paint hazards.  Would the City impose fines for failure to comply with these notice requirements?  Would the failure to comply with them void a rental agreement or an otherwise duly recorded transfer of title?

§90-64 of Alternative 3 provides a much more intelligible and enforceable notification policy.  It provides simpler, more understandable warnings and instructions to the lessor or seller.  Alternative 3 will be more effective at protecting purchasers and tenants, but with far less opportunity for arbitrary infliction of punishment.

§ 90-64C of Alternative 3 provides that the failure to provide such notices does not provide a defense in any action for nonpayment of rent or waste upon the property, neither does it cast any cloud upon a duly recorded deed.  Compare Executive Law § 378(5)(e); Real Property Law §235-b(1).  Is this not the City’s intent?

§60-408 of Alternative 1 would allow purchasers or tenants to sue a lessor or seller for treble damages as well as attorney's fees.  Again, this section appears more directed at providing a windfall for personal injury attorneys than at protecting our children.  Is this ordinance intended to protect children, or to provide a subsidy for “The Barnes Firm”?

Article 5 of Alternative 1 addresses "enforcement".  There is no detail to the section, but it notes that "leniency" should be encouraged, and consideration should be given to "special circumstances related to the expense of compliance, the availability of funding and technical complexities".  I agree with this intent.  But the remainder of the proposal sets up the very complexities and extraordinary expense that require our "consideration" and "leniency".  And since NET will enforce the ordinance, leniency is extremely unlikely.  Expecting leniency from NET is like expecting tenderness from a crocodile.

Where Alternative 1 belatedly gives lip service to the complexity of this problem and the desire not to punish the innocent, Alternative 3 builds these concerns into the text of the requirements themselves.  Please consider Alternative 3.  Our goal must be to protect our children, not to punish landowners for conditions they neither created nor have the ability to remedy.

Sincerely,

David Ahl
cc:  Brian F. Curran, Rochester City Council
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